




April 13, 1990

David L. Zaltsman

Deputy County Counsel

Napa County

1195 Third Street, Room 301

Napa, CA  94559-3001






Re:
Your Request for Advice


Our File No. A-90-213

Dear Mr. Zaltsman:


This is in response to your letter requesting advice on behalf of Local Agency Formation Commission member and Napa County Supervisor Robert White regarding his responsibilities pursuant to the Political Reform Act (the "Act").   

QUESTIONS


1.  May Supervisor White participate in a Local Agency Formation Commission decision to incorporate the American Canyon region of Napa County where some of the persons owning land near the proposed boundaries of the city are contributors to his campaign for Napa County Board of Supervisors?


2.  If disqualification is required due to a campaign contribution, how should the duration of the disqualification be measured?

CONCLUSIONS


1.  Supervisor White may participate in a Local Agency Formation Commission decision to incorporate the American Canyon region of Napa County despite the fact that some of the persons owning land near the proposed boundaries of the city are contributors to his campaign for county board of supervisors.  The proceeding involving the incorporation of the American Canyon is not a proceeding involving a permit, license or entitlement for use for the purposes of Section 84308.


2.  Local Agency Formation Commission commissioners are required to disqualify from any proceeding concerning a license, permit or entitlement for use brought by a campaign contributor of more than $250 during the past 12 months.  Once the period has elapsed, the commissioners may participate in new and pending decisions.

FACTS


The Napa Local Agency Formation Commission (hereafter "LAFCO") is currently considering a petition for the reorganization of the American Canyon region of Napa County.  The petition requests LAFCO approval for the incorporation of American Canyon.  If LAFCO approves the petition, the petition will be submitted to the Napa County Board of Supervisors for their consideration and ultimately the public of Napa County to be voted on in an election.


The unincorporated area of Napa County is subject to a growth control initiative, Measure A, which severely restricts the number of residential building permits that may be issued in any given year.  If American Canyon is incorporated, it will no longer be subject to the restrictions on residential building permits.   Consequently, the LAFCO decision selecting boundaries for the proposed city may have a dramatic financial effect on property owners included in or excluded from the boundaries.  

ANALYSIS

Section 84308


In 1983, Section 84308 was added to the Act in order to ensure that appointed members of boards or commissions would not be biased by large campaign contributors or potential contributors who might appear before them in a proceeding involving a license, permit or entitlement for use.  Section 84308 applies to all appointed officers of any state agency or local government agency, with the exception of the courts or any agency in the judicial branch of government, the Legislature, the Board of Equalization, and constitutional officers.  (Section 84308(a)(3).)  


Section 84308 imposes two requirements on officers subject to the section.  First, no officer of an agency shall accept, solicit, or direct a contribution of more than $250, from any party, or his or her agent, or from any participant, or his or her agent, while a proceeding involving a license, permit, or other entitlement for use is pending before the agency and for three months following the date a final decision is rendered in the proceeding.  (Section 84308(b).)  


Further, where an officer has in fact accepted a contribution of more than $250 during the last 12 months from a party or participant in a proceeding involving a license, permit or other entitlement for use pending before an agency, the officer must disclose that fact on the record of the proceeding and must disqualify himself or herself from participating.  (Section 84308(c).)  

Licenses, Permits and Entitlements for Use


LAFCO members are subject to the restrictions of Section 84308.  (City of Agoura Hills v. Local Agency Formation Com. (1988) 198 Cal. App. 3d 480.)  However, Section 84308 only applies to LAFCO decisions concerning licenses, permits, or other entitlements for use.  "License, permit, or other entitlement for use" is defined to include all business, professional, trade and land use licenses and permits and all other entitlements for use, including all entitlements for land use, all contracts (other than competitively bid, labor, or personal employment contracts), and all franchises.  (Section 84308(a)(5).)


The controlling authority on the meaning of "entitlements for use" in the context of LAFCO decisions is City of Agoura Hills v. Local Agency Formation Com., supra.  In that case the Court of Appeal found that Section 84308 of the Act did not apply to LAFCO commissioners when considering a sphere of influence proposal submitted by the City of Agoura Hills.  The court quoted approvingly the following from a Commission advice letter to Donald J. Fallon, Deputy County Counsel of Santa Clara County.   (Fallon Advice Letter, No. A-85-050, copy enclosed.)  The court stated: 


While noting that "[t]he term 'entitlement for use' does not have a set legal meaning," the FPPC expressed the view in the Fallon letter that "[s]ection 84308 does not cover proceedings where general policy decisions or rules are made or where the interests affected are many and diverse."  The staff concluded, "'Sphere of influence' plans are general planning documents adopted by LAFCOs which are intended to guide them in their determination of specific proposals.  It is our view that these types of general plans do not create any 'entitlement for use' within the meaning of section 84308.  Thus 'sphere of influence' proceedings are not covered by this law. 

* * *

Based on our review, we not only find that the FPPC's opinion is entitled to great weight, but we also find it to be correct as a matter of law.






(City of Agoura Hills v. Local Agency Formation Com., supra at 497-98.)


In the Fallon letter the Commission was also asked to consider whether decisions concerning incorporations were decisions involving licenses, permits or entitlements for use such that they were covered by Section 84308 of the Act.  The Commission concluded that because incorporation proceedings, like proceedings concerning spheres of influence, involved varied and diverse political and financial interests and the issues directly affected all the people, business and property within the proposed city boundaries such proceedings were not entitlements for use for the purposes of Section 84308 of the Act.


In the Zellmer Advice Letter (No. A-85-249, copy enclosed) the Commission again addressed the issue of LAFCO incorporation proceedings.  In that letter the Commission found that it was not appropriate to include incorporation proceedings into the coverage of Section 84308.  However, the letter stated that the advice was general in nature and that there might be LAFCO proceedings which combined both aspects of annexation and aspects of incorporation proceedings, which might constitute entitlements for use for purposes of Section 84308.


The circumstances surrounding the incorporation of American Canyon are unusual because of the impact of Measure A on undeveloped property in the county.  Thus, the designation of boundaries to include or exclude persons from the proposed city, and, consequently, from the restrictions of Measure A make the consequences of the LAFCO decision much more significant.  


However, procedurally, this LAFCO incorporation decision appears to still be the type of proceeding expressly excluded from the coverage of Section 84308 in the Agoura Hills case and the Fallon letter.  The distinction here is not in the nature of the governmental decision, but in the consequences of the decision.  The incorporation of American Canyon still involves varied and diverse interests, motivated by equally varied and diverse goals.  The incorporation decision will impact residential landowners, business owners and undeveloped property owners in the boundary area.  And, although, the interests in the region will be impacted in different manners, LAFCO must still consider and satisfy all the interests.  This is distinguishable from an annexation decision concerning a single or a few landowners.  


Consequently, we would conclude that the proceedings involving the incorporation of the American Canyon region are not proceedings involving an entitlement for use.  Supervisor White may participate in the LAFCO decision irrespective of the involvement of campaign contributors.


You also asked about the duration of disqualification required where in fact a LAFCO commissioner must disqualify due to Section 84308.  Section 84308 provides that no officer of an agency shall make, participate in making, or in any way attempt to use his or her official position to influence the decision in a proceeding involving a license, permit, or other entitlement for use pending before the agency if the officer has willfully or knowingly received a contribution in an amount of more than $250 within the preceding 12 months from a party or his or her agent.  However, once the 12 months have elapsed, the commissioner may participate in new and pending LAFCO decisions. 


I trust that this answers your questions.  If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.






Sincerely,

Kathryn E. Donovan

General Counsel

By:
John W. Wallace


Counsel, Legal Division
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