SUPERSEDED IN PART BY A-95-365 (Morrow)
April 30, 1990

Joan R. Gallo

City Attorney

City of San Jose

151 West Mission Street

San Jose, CA  95110

Re:
Your Request for Informal Assistance

Our File No. I‑90‑234

Dear Ms. Gallo:

This is in response to your request for assistance relative to the campaign provisions of the Political Reform Act (the "Act").   Since your advice request does not seek to clarify the duties of a specified person, we are treating your request as one for informal assistance.  

Please be aware that the issues raised in this letter present  significant policy questions.  Questions concerning these issues will be presented to the Commission at the Commission's May 1, 1990 meeting in conjunction with consideration of the Borenstein Advice Letter (No. A‑89‑085; Commission Memorandum on Pro Bono Legal Services, copies enclosed).  We will inform you if the Commission directs us to change our advice.  In the meantime, we have provided a conservative and cautious interpretation of the Act.

QUESTION

May a city facsimile machine be used by incumbent elected officials to send and receive materials related to their campaign for reelection?

CONCLUSION

Charges incurred by public officials who use a city facsimile machine to send or receive material promoting their election to office would be the use of public money for purposes of seeking elective office in violation of Section 85300 of the Act.

However, where the receipt of campaign material on the city facsimile machine has not been solicited by the public official, the Act treats staff time associated with the campaign material as a contribution and requires disclosure only if the costs involved in the receipt of the material equate to 10 percent of the staff person's compensated time.

DISCUSSION

Section 85300, added to the Act in June of 1988 by Proposition 73, provides:  

No public officer shall expend and no candidate shall accept any public moneys for the purpose of seeking elective office.

"Public moneys" is defined to include all bonds and evidence of indebtedness, and all moneys belonging to the state, or any city, county, town, district, or public agency therein, and all moneys, bonds, and evidence of indebtedness received or held by state, county, district, city, town, or public agency officers in their official capacity.  (Section 85102(e); Penal Code Section 426.)  While this provision specifically refers only to the use of public money, it includes by implication all monetary costs associated with the use of the public equipment as well.  (People v. Sperl (1976) 54 Cal. App. 3d 640, 658.)  

Sending Material

Section 85300 prohibits the use of public moneys for the purpose of seeking elective office and any use of public resources for which charges are incurred and paid with public money.  Consequently, costs incurred by public officials who use a city facsimile machine ("fax" machine)  to send material promoting their election or use the city fax machine to receive material promoting their election to office would be the use of public money for purposes of seeking elective office in violation of Section 85300 of the Act.

Receipt of Material

Arguably, receiving material on the fax machine where the cost is borne by the sender would not result in any cost to the city.  However, any use of an asset depletes the asset's value.  Moreover, receipt of faxed material consumes staff time not only in the actual receipt of the fax but in loss of time incurred because other "business‑related" faxes cannot be received while the machine is in use for private purposes.  All these costs would be paid by public money.  And while the costs may seem de minimus under some circumstances, Section 85300 creates an absolute prohibition on the intentional use of public money or assets for campaign related activity.

A candidate's receipt of "unsolicited" faxed materials presents a different question.  The Act recognizes that the campaign services of an employee to a candidate are not contributions unless the employee spends over 10 percent of his or her compensated time on campaign activities.  (Regulation 18423, copy enclosed.)  Thus, incidental costs incurred by city staff in presenting unsolicited materials received by fax machine or mail to the intended recipient would not violate Section 85300 of the Act.  However, any costs that are more than incidental or any deliberate use of the fax machine by the candidate is prohibited.

If you have any further questions regarding this matter, please feel free to contact me at (916) 322‑5901.

Sincerely,

Kathryn E. Donovan

General Counsel

By:
John W. Wallace

Counsel, Legal Division
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