




July 6, 1990







Vincent F. Biondo, Jr.

City Attorney

City of Carlsbad

1200 Carlsbad Village Drive

Carlsbad, CA  92008-1989






Re:
Your Request for Informal Assistance

Our File No. I-90-241

Dear Mr. Biondo:


This is in response to your letter requesting assistance on behalf of Carlsbad City Councilmember John Mamaux, concerning his duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").   Since your request concerns a series of decisions involved in the establishment of a Mello-Roos Community Facilities District, we are providing you with general guidelines applicable to the decisions generally.  


Please note that nothing in this letter should be construed to evaluate any conduct that has already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact.  (In re Ogelsby (1975) 1 FPPC Ops. 71, copy enclosed.)

QUESTION


May Councilmember Mamaux participate in a city council decision to establish a community facilities district where the decision may impact business entities related to the councilmember's employer?

CONCLUSION


Councilmember Mamaux must disqualify himself from participating in any decision which will foreseeably and materially affect his employer, Center Mortgage, or any business entity that is a parent or subsidiary of Center Mortgage or otherwise related to Center Mortgage, including Center Development and C & N Bank Corp.  In addition, Councilmember Mamaux must disqualify himself from any decision which will materially affect Mr. Dean Greenberg, the sole owner of the business entities.

FACTS


The Carlsbad City Council will be considering the adoption of a resolution of intention to create a Mello-Roos Community Facilities District in Carlsbad.  The purpose of the Mello-Roos district is to permit the city to sell bonds for the construction of public facilities in the district, including a library, city hall, regional park, roads and freeway interchanges.  Construction of such facilities is required prior to the development of the land in the area.  The bonds will be paid from a special tax assessed on the property in the district.


The proposed tax would be collected annually with a final lump sum tax payment required at the time the landowner obtains a building permit.  The proposed per acre tax for property zoned low density residential would range from $227 to $230 per acre.  For commercial property, the tax would range from $2,000 to $3,000 per acre per year.  Once a building permit has been obtained and the final fee is paid, the property will no longer be taxed by the Mello-Roos district.  


Councilmember John Mamaux is employed by Center Mortgage.  Center Mortgage is owned by C & N Bank Corp., which in turn is solely owned by Dean Greenberg.  Dean Greenberg also owns Center Development.  Center Development owns approximately 225 acres of property which will be subject to the special tax if the resolution to adopt the community facilities district is accepted.

ANALYSIS


The Political Reform Act (the "Act"), was enacted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was

to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a city councilmember, Councilmember Mamaux is a public official under the Act.  (Section 82048.)  Consequently, the councilmember may not participate in any decision that will have a reasonably foreseeable and material financial effect on any economic interest.

Potentially Disqualifying Economic Interests


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:



(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.



(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.






Section 87103(c) and (d).


Councilmember Mamaux is currently employed with Center Mortgage.  Consequently, pursuant to Section 87103(d), Councilmember Mamaux has an economic interest in Center Mortgage.  Further, Center Mortgage is presumably a source of income to the councilmember of more than $250 in the last 12 months.  Thus, the councilmember is required to disqualify himself from decisions where it is reasonably foreseeable that the decision will have a material financial effect on Center Mortgage.


However, the analysis of conflicts of interest does not end with Center Mortgage.  The Commission has found under certain circumstances that there may be more than a single source for a payment.  (See e.g, Regulation 18704.3; Dorsey Advice Letter, No. A-87-176, copies enclosed.)  Regulation 18706 (copy enclosed) provides that an official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on a business entity which is a parent or subsidiary of, or is otherwise related to, a business entity in which the official has a financial interest.  Regulation 18236 (copy enclosed) provides:


(a)  Parent-subsidiary.  A parent-subsidiary relationship exists when one corporation directly or indirectly owns shares possessing more than 50 percent of the voting power of another corporation.


(b)  Business entities, including corporations, partnerships, joint ventures and any other organizations and enterprises operated for profit, which do not have a parent-subsidiary relationship are otherwise related if any one of the following three tests is met:



(1)  One business entity has a controlling ownership interest in the other business entity.


(2)  There is shared management and control between the entities.  In determining whether there is shared management and control, consideration should be given to the following factors:



(A)  The same person or substantially the same person owns and manages the two entities;


(B)  There are common or commingled funds or assets;


(C)  The business entities share the use of the same offices or employees, or otherwise share activities, resources or personnel on a regular basis;


(D)  There is otherwise a regular and close working relationship between the entities; or



(3)  A controlling owner (50% or greater interest as a shareholder or as a general partner) in one entity also is a controlling owner in the other entity.




Regulation 18236, footnote added.


Thus, Councilmember Mamaux has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on his employer, any parent or subsidiary of his employer, or any business entity that is "otherwise related" to his employer.  Since Center Mortgage is wholly owned by C & N Bank Corp, we would treat them both as sources of income to Councilmember Mamaux.  (Regulation 18236(a).)


Further, you stated that Dean Greenberg is the sole owner of C & N Bank Corp and the sole owner of Center Development.  Since Mr. Greenberg is the controlling owner of both entities, they are also otherwise related business entities as defined in the Act.   (Regulation 18236(b).)  Thus, Center Development would also be treated as a source of income to Councilmember Mamaux for purposes of the conflict-of-interest provisions of the Act.  Consequently, the councilmember may not participate in any decision that will have a reasonably foreseeable and material financial effect on Center Mortgage, C & N Bank Corp or Center Development. 


Finally, as sole owner of the various business entities in question in this letter, Mr. Greenberg would also be treated as a source of income to Councilmember Mamaux.  This is consistent with our past advice.  In the Hentschke Advice Letter (No. A-80-069, copy enclosed), a Carlsbad Planning Commissioner, who was employed by a closely held corporation, was confronted with a decision that would not affect the corporation, but would substantially affect the president/majority shareholder of the corporation in his personal capacity.  We said:


In keeping with the purposes of the Act we conclude that in this case the president/majority shareholder of the corporation for which Mr. Larson works may also be considered a source of income to Mr. Larson.  Although for other purposes the corporation would be considered Mr. Larson's source of income, there can be no question that in a closely-held corporation situation such as here the president/majority shareholder of a corporation effectively controls the employment relationship itself.  Accordingly we conclude that the majority shareholder is a source of income to Mr. Larson  and he should therefore disqualify himself from any decision which would have a material financial effect on the shareholder.


We have no information on the size of the business entities involved, nor the extent to which Mr. Greenberg was involved in the hiring or payment of Councilmember Mamaux.  However, absent information to the contrary, it appears this rationale is equally applicable under these facts.  Consequently, each of the following persons are treated as sources of income to Councilmember Mamaux:  (1)  Center Mortgage which employs the councilmember;  (2)  C & N Bank Corp, which wholly owns Center Mortgage and is therefore the parent of C & N Bank Corp; (3)  Center Development, which is owned by Mr. Greenberg and is therefore an "otherwise related business entity" with respect to Center Mortgage; and, (4)  Mr. Greenberg personally as sole owner of the business entity that is the source of income to the councilmember.  


Thus, Councilmember Mamaux may not participate in any decision that will have a reasonably foreseeable and material financial effect on any of the persons that are sources of income to him. 

Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  


Center Development owns property within the proposed Mello-Roos district.  Thus, Center Development's property will be subject to the tax.  In addition, because Carlsbad's ordinances requires the construction of the facilities prior to the issuance of building permits in the area, the decisions will benefit the property owners by permitting development an earlier time than would be permitted without the creation of the district.  Consequently, it is reasonably foreseeable that the decision will have a financial effect on Center Development, which is a source of income to the councilmember.  

Materiality


In addition, the foreseeable effect on the councilmember's financial interests must also be material to require disqualification.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  Where a business entity in which the official has a financial interest is directly involved in a decision before the official's agency, the official may not participate.  (Regulation 18702.1(a), copy enclosed.)  A source of income is directly involved in a decision before the city council when the source or an agent of the source:



(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


(2)  Is a named party in, or the subject of, the proceeding concerning the decision before the official or the official's agency;


(3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.






Regulation 18702.1(b).


It does not appear that any of Mr. Greenberg's companies initiated the proceeding concerning the assessment district.  Thus, none of the sources of income would be directly involved in the decision.  However, the Act also requires an official to disqualify himself or herself from participation in governmental decisions which indirectly have a material financial effect on any source of income.  


Whether the effect of a decision on a business entity that is not directly involved in the decision is material depends on the financial size of the business entity.  Regulation 18702.2 (copy enclosed) describes the standards, based on the financial size of the business entity, to determine whether the effect of the decision is material.  For example, for a relatively small business entity, Regulation 18702.2 provides the indirect effect of a decision is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


Where a source of income is an individual and not directly before the city council,  Regulation 18702.6 provides:


The effect of a decision is material as to an individual who is a source of income or gifts to an official if any of the following applies:



(a)  The decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or


(b)  The decision will affect the individual's real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.


Consequently, Councilmember Mamaux must disqualify if the decision will affect the revenues, expenses, assets or liabilities of Center Mortgage, Center Development or C & N Bank Corp to the extent set forth in the appropriate provision of Regulation 18702.2.  In addition, Councilmember Mamaux must disqualify if the decision will affect Mr. Greenberg's income, investments, or other tangible or intangible assets or liabilities by $1,000 or more.  


We cannot determine the magnitude of the financial effect on Mr. Greenberg or Mr. Greenberg's businesses caused by the creation of the assessment district.  We must leave this factual determination of materiality to you and Councilmember Mamaux within the guidelines provided by Regulation 18702.2.  However, since Mr. Greenberg is the sole owner of Center Development it would appear that any taxes on Center Development will result on a financial affect on Mr. Greenberg personally.  Further, the ability to develop the property sooner may result in an increase in the fair market value of the property.  Thus, it appears the effect of the decision will be material.


Where an official determines that he or she has a financial interest which will be financially affected by a decision, the official may still participate if the effect on the official's interest is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, the decision must affect Center Development's property in substantially the same manner as it will affect a significant segment of Carlsbad. (Regulation 18703, copy enclosed; In re Legan (1985) 9 FPPC Ops. 1, copy enclosed.)  


However, you stated that the area subject to the Mello-Roos district was occupied only by 15 landowners.  This would not appear to constitute a significant segment of the population of the City of Carlsbad.  (Legan, supra.)  Moreover, it is unlikely that a significant segment of the rest of the city of Carlsbad will be affected in the same manner by the decision.  Thus, the public generally exception would not be applicable in this instance.


Should you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.







Sincerely,







Scott Hallabrin











Acting General Counsel







By:  John W. Wallace








Counsel, Legal Division
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