




April 17, 1990

Janice Heidt

City Councilmember

City of Santa Clarita

23920 Valencia Blvd., Suite 300

Santa Clarita, CA  91355






Re:
Your Request for Advice







Our File No. A-90-245

Dear Ms. Heidt:


You are seeking advice regarding your duties and responsibilities as a member of the Santa Clarita City Council under the conflict-of-interest provisions of the Political Reform Act (the "Act").   The following advice is based upon the facts provided in your letter of March 26, 1990 as well as facts provided by telephone on March 30, 1990 from Mr. Doug Holland, an attorney authorized by you to discuss the matter with this agency.


The advice provided herein is limited to future actions only; the Commission does not provide advice with respect to past conduct.  (Regulation 18329(b)(8)(A), 18329(c)(4)(A).)

QUESTION


The council will be voting on a developer agreement on April 17, 1990.  The developer of a tract proposes to give the city a portion of the tract as a right of way to enable the city to build a road, in exchange for the city's approval of other separate projects in other portions of the city.  The tract, but not the other projects, is located in the vicinity of a parcel of commercially zoned property on which your husband owns an option.  May you participate in decisions regarding the developer agreement?

CONCLUSION


You may not participate in any city council decisions concerning the developer agreement that will have a reasonably foreseeable material financial effect on the real property on which your husband owns an option.  The distance between the property on which your husband has the option and the tract, the financial impact of the decision on the property, and the impact of the decision on surrounding properties are factors that will determine whether a foreseeable material financial effect on your economic interests will occur as a result of the decision.

FACTS


You are a member of the city council of the City of Santa Clarita.  In 1988 the city council considered whether to approve the "West Creek" development in Tract #32365 ("the tract"), a project which included the building of a road, Dockweiler Drive,  connecting the project to one of the main highways of the city, Sierra Highway.  


Because your husband owned an option on a parcel of commercial property in the vicinity of the tract ("option property"), you had requested written advice from the Commission on whether a conflict of interest existed that required your disqualification from the tract decision.  On the basis of the assistance provided to you at that time, you abstained from participating in the discussion and decision on the tract because of a possible conflict of interest.  (See Newton Advice Letter, I-88-343, copy enclosed.)  The council approved the proposal without your participation, and construction is currently proceeding on the tract.


The city now wishes to obtain a portion of the tract as a right of way to construct Rio Vista Road (the "new road").  Most of the proposed new road is to be located several hundred feet north of Dockweiler Drive and also connected to Sierra Highway.  The city intends for the new road to replace Dockweiler Drive as the main through road for the tract.  Although existing portions of Dockweiler Drive will remain in their present location, these portions will be incorporated into the new road and "Dockweiler Drive" will no longer exist upon the new road's completion.  Most of the new road will be further removed from the option property than the existing Dockweiler Drive, and in any event no portion will be any closer to your husband's option property than Dockweiler Drive.


The developer has proposed to give the city a portion of the tract ("tract portion") for the new road in exchange for the city's approval of three other, unrelated projects.  Each of these three projects is located between three and eight miles away from the tract.


The hearing for the four projects was scheduled for March 13, 1990.  You abstained from participating in the council's decision on one of the three other projects; the decision on the developer's remaining two projects and the decision on the tract portion was continued to the council meeting scheduled for April 17, 1990.


Following the hearing on March 13 you measured the distance from your husband's option property to the closest point of the tract, which is on the eastern portion of the tract where Dockweiler Drive presently touches.  You determined that the distance from the property to the tract is approximately 2,900 feet.


Finally, you have indicated that there are more than ten properties under separate ownership within a 2500-foot radius of the option property.

ANALYSIS


The Act prohibits a public official from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family. (Section 87103.)   


As an elected member of the Santa Clarita City Council, you are a public official.  (Section 82048.)  Thus, you must disqualify yourself from participating in a city council decision which will have a reasonably foreseeable material financial effect on you or on your real property interest that is distinguishable from the public generally. 


You and Mr. Holland have indicated that there are now three decisions concerning this developer pending before the council: one concerns the tract portion and two concern other property of the developer.   Normally, every governmental decision is independently analyzed with respect to foreseeability and materiality issues. (In re Owen (1976) 2 FPPC Ops. 77, copy enclosed.)  However, decisions that are interrelated are not considered separately.  (Sweeney Advice Letter, No. A-89-639; Miller Advice Letter, No. A-82-119, copies enclosed.)  On the basis of the facts you have provided, it would appear that decisions on the developers two projects other than the tract portion  are prerequisite and, therefore, directly related to the council's decision on the developer agreement to permit the city to obtain the tract portion as a right of way to build the new road.  If you are required to disqualify as to the decision on the tract portion, you must disqualify yourself as to the developer's other two projects as well.  (Scher Advice Letter, No. A-88-479, copy enclosed.)


An official has a financial interest in the decision if it will have a foreseeable material financial effect on any real property in which the official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  (Section 87100(b).)  "Interest in real property" means the official's or his or her spouse's real property interests, including, among other things, an option to purchase real property.  (Section 82033.) 

Thus, you may not participate in any decision which will have a reasonably foreseeable material financial effect, distinguishable from its effect on the public generally, on your spouse's real property interests.  


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  While certainty is not required, an effect that is merely a possibility is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983; In re Thorner (1975) 1 FPPC Ops. 198.)


In order to determine whether the foreseeable effect of a decision is material as to real property in which an official has a direct, indirect or beneficial interest, the Commission has adopted Regulation 18702.3 (copy enclosed).  


You have informed us that the tract project is approximately 2,900 feet away from the property in which you have an economic interest.  For projects that are more than 2,500 feet away from your real property interest, the effect of the decision generally will not be considered material.  (Regulation 18702.3(b).)  The effect of the decision will be considered material only if:



(1)  There are specific circumstances regarding the decision, its effect, and the nature of the real property in which the official has an interest, which make it reasonably foreseeable that the fair market value or the rental value of the real property in which the official has an interest will be affected by the amounts set forth in subdivisions (a)(3)(A) or (a)(3)(B); and


(2)  Either of the following apply:



(A)  The effect will not be substantially the same as the effect upon at least 25 percent of all the properties which are within a 2,500 foot radius of the boundaries of the real property in which the official has an interest; or


(B)  There are not at least 10 properties under separate ownership within a 2,500 foot radius of the property in which the official has an interest.






(Regulation 18702.3(b).)

Under this regulation, you are permitted to participate in the decision concerning the tract parcel, unless the value of the option property will be affected by the dollar amounts specified in Regulation 18702.3(b) and there are specific factors which make the effect on the option property somewhat unique.


We must leave to you the factual determination of the magnitude of the financial impact on the option property as a result of the pending council decision on the tract property and whether the impact falls within the guidelines provided in Regulation 18702.3(b)(2). 


If you conclude that the decision will not impact the option property's fair market value by $10,000, or its rental value by $1,000 in a 12-month period, you are permitted to participate in the tract parcel decision.  If you conclude that such a financial impact is likely to result, you are permitted to participate in the decision on the tract parcel provided at least 25 percent of all the properties within 2,500 feet of the option property will be affected by the decision in the same manner as the option property.  


For example, if the option property were the only parcel within a 2,500 foot radius that was suitable for development similar to the tract proposed by the developer, you would be required to disqualify yourself from participating in the tract parcel decision because less than the requisite number of properties within a 2,500- foot radius of the option property would be affected by the tract parcel decision in a manner similar to the option property.  Similarly, disqualification would be required if there were ten parcels within a 2,500-foot radius of the option property and only one of the ten would be affected by the tract parcel decision in a manner similar to the option property.  If, however, there were twenty properties within a 2,500-foot radius of the option property and at least five of the twenty would be affected by the tract parcel decision in a manner similar to the impact on the option property, you would then be permitted to participate in the tract parcel decision.


And, as noted previously, if you are permitted to participate in the decision concerning the tract parcel, you would also be permitted to participate in the decisions concerning the developer's two other properties.


I trust this letter has provided you with the guidance you requested.  If you have any further questions regarding this matter please contact me at (916) 322-5091.






Sincerely,






Kathryn E. Donovan






General Counsel






By:
Jonathan S. Rothman

Counsel, Legal Division
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