




April 24, 1990

Dave R. McEwen

Stradling, Yocca, Carlson

  and Rauth

P. O. Box 7680

Newport Beach, CA  92660-6441






Re:  Your Request for Advice







Our File No. A-90-248

Dear Mr. McEwen:


This is in response to your letter requesting advice  concerning the duties of Lancaster City Councilmember William Pursley, who is also a member of the governing board of the Lancaster Redevelopment Agency, under the conflict-of-interest provisions of the Political Reform Act (the "Act").  

ISSUES


Does the ownership of property, which is less than 2,500 feet but more than 300 feet from the properties to be acquired (possibly through condemnations) for redevelopment purposes by the City of Lancaster and the Lancaster Redevelopment Agency, disqualify Councilmember and Redevelopment Agency Board Member William Pursley from voting on any or all of the condemnations, acquisitions, drawings, plans and land use decisions concerning the properties to be acquired? 

CONCLUSIONS


The ownership of his property, which is less than 2,500 feet but more than 300 feet from the properties to be acquired (possibly through condemnations) for redevelopment purposes by the City of Lancaster and the Lancaster Redevelopment Agency, disqualifies Councilmember and Redevelopment Agency Board Member William Pursley from voting on any or all of the condemnations, acquisitions, drawings, plans and land use decisions concerning the properties to be acquired if those decisions would increase the value of his property by $10,000 or more or increase the rental value of his property by $1,000 per year or more; unless (1) all the properties that are roughly the same distance away from the proposed project are similarly affected and the property owners constitute a significant segment of the population, or (2) the effect on the remainder of the population will be substantially the same as the effect on him. 

FACTS


William Pursley, City Councilmember of the City of Lancaster, is also a member of the governing board of the Lancaster Redevelopment Agency (the "Agency").  The City Council of the City of Lancaster and the Agency have recently approved a Disposition and Development Agreement (DDA) between the Agency and the Lancaster Business Park Limited, providing for redevelopment of a site (the "Site") located within two thousand (2,000) feet of real property owned by Councilmember Pursley.  


The Agency and the City Council approved the DDA on February 20, 1990.  Councilmember Pursley abstained from participating in any discussions and decisions in connected with approval of the DDA.  


The purpose of the DDA is to implement the Redevelopment Plan for the Amargosa Redevelopment Project Area which includes the Site.  The Site consists of 160 acres of undeveloped land belonging to approximately 62 owners.  The land use designation in the General Plan for the Site is industrial and the property is currently zoned MPD (manufacturing planned development).


Under the terms of the DDA, the Agency would be responsible for acquiring the individual parcels comprising the Site which are not currently owned by the limited partnership.  Upon acquisition, the Site would be transferred to the partnership as a single unit for development as improved lots for a Business/Industrial Park.


Councilmember Pursley holds an interest in real property located on Sahuayo Street (the "Pursley Property"), which is within two thousand (2,000) feet of the Site.  The Pursley Property is worth more than $10,000 and less than $100,000 and is currently unimproved.  The land use designation of the Pursley Property in the General Plan for the City of Lancaster is industrial and the property is currently zoned "Specific Plan 80-02" (industrial uses).  


Based upon the distance between the Pursley Property and the Site and the fact that these properties are geographically separated by industrial properties, an independent appraiser has determined that redevelopment of the Site pursuant to the DDA would not have a financial effect on the Pursley Property equal to or greater than the threshold ($10,000) established by Regulation 18702.3(a)(3) for a disqualifying conflict of interest.  

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  City councilmembers are public officials.  (Section 82048.)


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.





Section 87103(b).


According to the information you have provided, the  councilmember owns certain real property and his interest in it is greater than $1,000. 


Section 87103 specifies that a public official has a financial interest in a decision only if it is reasonably foreseeable that the decision will have a material financial effect on his property. 


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  


The materiality of the financial effect of the decision must also be determined.  


The residence of Councilmember Kessler is within 2,000 feet of the project area at its nearest point.  Subdivision (a) of Regulation 18702.3 provides guidelines as to whether the effect of a decision on the real property interest of a public official where the property is outside a radius of 300 feet, yet within a radius of 2,500 feet, is material.  In these circumstances, the effect of the decision is material if the decision will have a reasonably foreseeable effect of:



(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.





Regulation 18702.3(a)(3) (copy enclosed).


Thus, Councilmember Pursley must disqualify himself from participating in any decision concerning the project that could foreseeably increase or decrease the fair market value of his property by $10,000 or more, or the rental value of his property by at least $1,000 in a 12-month period (Regulation 18702.3(a)(3)(A)) unless (1) all the properties that are roughly the same distance away from the proposed project are similarly affected and the property owners constitute a significant segment of the population or (2) the effect on the remainder of the population will be substantially the same as the effect on him (discussed below under the heading, "Public Generally").


We cannot determine the magnitude of the financial effect on Councilmember Pursley's property that will be caused by the decisions on the project.  We must leave this factual determination of materiality to you within the guidelines provided by Regulation 18702.3.  However, Regulation 18702.3(d) does set forth factors that you must consider in determining whether the decisions will have a material financial effect on the value of an official's real property.  You must consider the following:



1.  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;


2.  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;


3.  In addition to the foregoing, in the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, the effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.





Regulation 18702.3(d).


For example, even though the property that is the subject of the decision may be close to Councilmember Pursley's property, if the magnitude of the proposed project or change in use in relationship to his property is relatively minor, the impact outside the project areas may also be minor.  In contrast, where a decision is of substantial magnitude or involves a drastic change in use, the fact that his property is distant may mitigate against substantial effects on his property.  All these factors should be considered in determining the financial effect the decision will have on his property and in evaluating any appraisals conducted for that purpose.

Public Generally


Even if it is determined that a decision will foreseeably and materially affect real property in which the official has an interest, the official may participate in the decision if the effect on his property will be substantially the same as the effect on the public generally.  (Regulation 18703, copy enclosed.)


For this "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the residents and persons doing business in the City of Lancaster.  (Regulation 18703, copy enclosed;  In re Owen, supra.)  Where the official's property is between 300 and 2,500 feet of the property that is the subject of the decisions, he must show that all the properties that are roughly the same distance away from the proposed project are similarly affected and that these property owners constitute a significant segment of the population, or that the effect on the remainder of the population will be substantially the same as the effect on him.  (Cosgrove Advice Letter, No. I-89-178, copy enclosed.)


Because the results of the test will vary depending on the specific facts of the decision, we cannot provide you with a definitive conclusion as to whether the exception would apply.  Instead, we have enclosed various letters and opinions that deal with the exception and leave the factual determination as to its applicability to you.  (In re Brown (1978) 4 FPPC Ops. 19; In re Ferraro (1978) 4 FPPC Ops 62; In re Legan (1985) 9 FPPC Ops. 1; Scher Advice Letter No. A-88-479; Cosgrove Advice Letter No. A-89-120, copies enclosed.)


Should you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.






Sincerely,

Kathryn E. Donovan

General Counsel

By:
Joseph Garcia  

Counsel, Legal Division
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