




September 4, 1990

Betsy Strauss

City Attorney

City of Fairfield

1000 Webster Street

Fairfield, CA  94533






Re:
Your Request for Informal Assistance


Our File No. I-90-251

Dear Ms. Strauss:


This is in response to your letter requesting advice on behalf of Fairfield Assistant Director of Planning and Development Jay Bodutch regarding his responsibilities pursuant to the conflict-of-interest provisions of the Political Reform Act (the "Act").   Since your request does not concern a specific decision, but is instead a request for general guidance, we are treating your request as one for informal assistance.  

QUESTION


As a paying member of the Rancho Solano Resort and Racquet Club, may Mr. Bodutch participate in governmental decisions concerning the development of a new golf course, the construction of which may have a financial effect on the Rancho Solano Resort and Racquet Club?

CONCLUSION


Because the club is a profit making business, Mr. Bodutch's interest in the club is an "investment" interest as defined in the Act, and consequently, Mr. Bodutch may not participate in any governmental decision which will have a reasonably foreseeable material financial effect on the club.

FACTS


Jay Bodutch is the Assistant Director of Planning and Development for the City of Fairfield.  Mr. Bodutch is also a paying member of the Rancho Solano Resort and Racquet Club (the "club"), which is a private, for-profit partnership.  The club provides tennis, racquet ball and exercise facilities for it's members.  In addition, the city owns a public clubhouse which is leased to the club.  The clubhouse has a restaurant, pro shop and meeting rooms.  


In our telephone conversation of August 7, 1990, you stated that the initial cost for Mr. Bodutch's membership was $5,000 and that Mr. Bodutch pays $85 monthly fees to maintain the membership.  You also stated that the membership in the club was transferable for its fair market value at the time of sale.  The resale price is not determined by the club, nor does the club control the resale or receive any part of the proceeds.  Finally, you stated that the membership gave Mr. Bodutch no voting rights or right to control the management of the club.


The club is located adjacent to a city owned golf course.  The members of the club have no special access to the golf course.  As Assistant Director of Planning and Development, Mr. Bodutch has been assigned to coordinate the development of a proposed new golf course.  The proposed golf course will also be city owned and will compete with the existing golf course, although the new golf course will not have private club facilities or a clubhouse.  

ANALYSIS


The Political Reform Act (the "Act"), was enacted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was

to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 (copy enclosed) as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition would include Assistant Director Bodutch.


Section 87103 provides:

An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:


(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.


(e) Any donor of, or any intermediary or agent for 
a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.


You have asked whether the analysis in our letter to Don Vickers (Advice Letter No. I-89-575, copy enclosed) controls under Mr. Bodutch's facts.  In the Vickers Advice Letter we concluded that a paid membership in a nonprofit country club is an asset which may require disqualification if the membership is transferable for value.  This was based on the language in Section 87103 which states that an official has a financial interest in a decision if the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family, or on any business entity in which the public official has an investment of $1,000 or more. 


According to your facts, Mr. Bodutch is a paying member of a private, for-profit club owned by a general partnership.  According to Section 82005, the Rancho Solano Resort and Racquet Club would be a business entity as defined in the Act.   


Section 82034 defines "investment" to include the following:

...any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family, if the business entity or any parent, subsidiary or otherwise related business entity has an interest in real property in the jurisdiction, or does business or plans to do business in the jurisdiction, or has done business within the jurisdiction at any time during the two years prior to the time any statement or other action is required under this title.  No asset shall be deemed an investment unless its fair market value equals or exceeds one thousand dollars ($1,000).  


Since Mr. Bodutch has a financial interest of more than $1,000 in a business entity, the club, Mr. Bodutch's interest is an "investment" interest as defined in the Act.  Consequently, Mr. Bodutch may not participate in any decision if it is reasonably foreseeable that the decision will have a material financial effect on the club.



An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  


The test for materiality differs depending on the specific circumstances of each decision.  For example, where an economic interest is directly before the city, the effect is generally deemed to be material and disqualification is required.  (Regulation 18702.1(a), copy enclosed.)  According to your facts, the club will only be affected indirectly by the various decisions discussed in your letter.


However, disqualification is still required where the club will be indirectly materially affected by a governmental decision.  Whether the indirect effect of a decision is material depends on the financial size of the business entity.  Regulation 18702.2 provides different standards of materiality which apply where a business entity is listed on the New York Stock Exchange or American Stock Exchange or Fortune Magazine Directory of the 500 largest U.S. Industrial Corporations (Regulation 18702.2(a) and (d)); or where the business entity is listed on the National Association of Securities Dealers National Market List (Regulation 18702.2(b), (e) and (f)); or where the business entity is listed on the Pacific Stock Exchange (Regulation 18702.2(c)).


Regulation 18702.2 (copy enclosed) provides that for a relatively small business entity, the effect of a decision is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


Thus, if subdivision (g) is the proper standard applicable to the club, Mr. Bodutch may not participate in any decision concerning the new golf course if the decision will foreseeably increase or decrease the gross revenues, assets or liabilities of the club by $10,000 or more, or increase or decrease expenses by $2,500.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace


Counsel, Legal Division

SH:JWW:dg

Enclosures
