




July 30, 1990

Honorable Richard Katz, Chairman

Assembly Committee on Transportation

State Capitol

Sacramento, CA  958l4






Re:  Your Request for Informal Assistance







Our File No. I-90-269

Dear Mr. Katz:


This is in response to your request for advice regarding application of the Political Reform Act (the "Act")  to a proposed contract for lobbyist compensation which is before the California- Nevada Ground Super Speed Transportation Commission ("Super Speed Commission").


This letter is a follow-up to general telephone advice provided to counsel for the Super Speed Commission, Thomas Knox, on April l9, l990.  The following advice is based upon the revised contract provided to us on April 20, l990.  As indicated to Mr. John Stevens of your staff in our telephone conversation of May 2, 1990, we are treating your request as one for informal assistance, because the questions are general in nature.  Our advice is limited to provisions of the Act.  We cannot provide advice about other conflict-of-interest laws, such as Government Code 1090 which prohibits a public official from having a financial interest in a contract.  You should consult the Attorney General about Section 1090.


You have only requested advice concerning possible conflicts of interest which may arise as a result of the proposed contract.  You have not sought information concerning the requirements of the Act with respect to lobbyists and lobbyist employers.  Therefore, the foregoing advice is limited to a discussion of conflict of interest issues.  However, we are enclosing for your review a copy of our informational manual on the lobbying disclosure provisions of the Act.

QUESTION


Is the proposed lobbyist compensation contract permitted under the Act?

CONCLUSION


The Act does not prohibit the Super Speed Commission from entering into the proposed lobbyist compensation contract.  However, the contract may create conflicts of interest in certain situations.

FACTS


The Super Speed Commission was created by legislation in l988 and charged with the responsibility to develop a plan for super speed train service between southern California and Nevada.  We have previously determined that the Super Speed Commission is a public entity for purposes of the Act.  (Knox Advice Letter, No. A-90-038, copy enclosed.)


Two individuals who wish to represent the Super Speed Commission professionally have formed a separate nonprofit foundation and will serve as the foundation's fundraisers.  The foundation will accept gifts in support of development of a super speed train and, will, in turn, donate funds to the Super Speed Commission.  The Super Speed Commission is considering entering into a lobbyist compensation contract with these individuals.

ANALYSIS


The conflict-of-interest provisions of the Act prohibit a public official from making, participating in making or in any way attempting to use his or her official position to influence a governmental decision in which the public official knows or has reason to know he or she has a financial interest.  (Section 87100.)  A public official is defined, in part, as "every natural person who is a member, officer, employee or consultant of a state or local government agency."  (Regulation 18700, copy enclosed.)  The Super Speed Commission is a governmental agency subject to the Act.  (Knox Advice Letter, supra.)


A person will be considered a consultant under the Act if he or she provides information, advice, recommendation or counsel to a governmental agency, unless such person: (1) is independent of the control and direction of the agency, other than normal contract monitoring; and (2) possesses no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.  (Regulation 18700(a)(2); Hayden Advice Letter, No. A-84-319, copy enclosed.)


Individuals who are considered to be consultants are subject to conflict of interest provisions of the Act:


l.  They must be included as designated employees in the conflict of interest code of the Super Speed Commission.  They are required to disclose investments, interests, business positions and sources of income and gifts which may foreseeably be materially affected by any of the decisions they make as consultants.  (Sections 82019, 87300 - 87313.)


2.  They may not make, participate in making or use their official position to influence decisions which may foreseeably and materially affect their economic interests.  (Sections 87100, 87103.)


Without more information, it is difficult to determine what conflicts of interest may arise from the proposed arrangement.  Therefore we can only provide a skeletal discussion of potential problem areas.


Individuals who are contracting to provide their services to the Super Speed Commission presumably have other clients.  If it is foreseeable that any of those clients who have been sources of income to them of $250 or more within the past 12 months are persons or entities who will be materially affected by decisions of the Super Speed Commission, the individuals must disqualify themselves from making, participating in or influencing such decisions.  To the extent that the contract permits the Super Speed Commission to grant dispensation from disqualification, it conflicts with the requirements of the Act.


If the foundation to be formed by the individuals is a source of income of $250 or more (Section 82030) to them, they may not make, participate in making or influence decisions of the Super Speed Commission if it is foreseeable that the decisions will have a material financial effect on the foundation.


Finally, you have indicated that the funds raised by the foundation are to be donated to the Super Speed Commission.  It is possible that persons or entities that make donations to the foundation may be viewed as the true source of donations to the Super Speed Commission.  This could occur, for example, if the Commission were to determine that the foundation was not really an independent entity, but merely an intermediary for channeling donations.  In other circumstances, the Commission has not hesitated to pierce a corporate entity to reach a true source of income to further the purposes of the Act of full disclosure.  (See, Hentschke Advice Letter No. A-80-03-69, copy enclosed; Section 81002(c).)  Additionally, the Act requires intermediaries to disclose the actual donor, and requires designated employees to report both the intermediary of a gift and the actual donor on statements of economic interest.  (Section 87313.)


In order to avoid conflicts of interest on the part of individual members of the Super Speed Commission, care should be taken to assure that any donations are made to the Super Speed Commission and not to its individual members.  We have previously advised the Super Speed Commission of the procedure set forth in In re Stone (1977) 3 FPPC Ops. 52 (copy enclosed) by which gifts to a public entity will not be considered gifts to the public officials of that entity.  


If specific questions arise in the course of the contract, please contact us and we will be glad to assist you in reviewing them against the requirements of the Act.  If you have any questions concerning the advice provided in this letter, please contact me at (9l6) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Margaret W. Ellison







Counsel, Legal Division
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