





June 7, 1990

Thomas N. Hallinan

City Attorney, Riverbank

Bush, Ackley, Milch and Hallinan

366 West F Street

P.O. Box 486

Oakdale, CA 95361






Re:
Your Request for Advice


Our File No. A-90-276

Dear Mr. Hallinan:


This is in response to your letter requesting assistance on behalf of Councilmember Carl Lemmons regarding his responsibilities pursuant to the conflict-of-interest provisions of the Political Reform Act (the "Act").  Please note that nothing in this letter should be construed to evaluate any conduct that has already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as a finder of fact in rendering advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71, copy enclosed.)

QUESTION


May Councilmember Lemmons participate in a Riverbank City Council decision concerning the rezoning of property which may include the real property interest of sources of income to the councilmember?

CONCLUSION


Councilmember Lemmons may not participate in any city council decision that will have a reasonably foreseeable financial effect on any person or business that has been a source of income to the councilmember of $250 or more in the past 12 months.  

FACTS


The City Council of Riverbank will be considering a proposal by Liberty Development Company to amend the general plan and the zoning designation for 84 acres of land in and around the City of Riverbank.  In addition, the city council will be considering a tentative subdivision map for 19 acres of the area in question.


Ambergreen, Inc. (hereafter, "Ambergreen"), holds a deed of trust on one-half acre of land in the area as security for a $30,000 loan.  The outstanding balance of the loan as of April 11, 1990 was $7,094.  Since the making of the original loan, the debtor, Mr. Michael Riben, has defaulted on a second deed of trust held by Martin Financial Company which was secured by property which includes the one-half acre that is the security for Ambergreen's deed of trust.  Martin Financial Company has foreclosed on the property, but has continued to make the $272 monthly payments to Ambergreen.  Martin Financial Company is currently involved in litigation with Mr. Riben on the notes.


Councilmember Carl Lemmons formerly owned one-third of Ambergreen.  In our telephone conversation of May 8, 1990 you stated that since the submission of your letter requesting advice, Councilmember Lemmons sold his interest in Ambergreen to the remaining two owners of the business.  Councilmember Lemmons also  informed us on May 14, 1990 by telephone, that the aggregate amount that Martin Financial paid Ambergreen after foreclosing on the property and prior to Councilmember Lemmons sale of his interest in Ambergreen was less that $750, making the councilmember's one-third share less than $250.

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his official position to influence a governmental decision in which the official has a financial interest.  As a member of the Riverbank City Council, Councilmember Lemmons is a public official as defined in the Act.  (Section 82048.)  Consequently, Councilmember Lemmons may not participate in any city council decision that will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on himself or a member of his or her immediate family or any economic interest specified in Section 87103.

Economic Interests


Section 87103 specifies that an official has a financial interest within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:

(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

(e) Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.

For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.






Section 87103


Councilmember Lemmons had a variety of economic interests, primarily through his ownership interest in Ambergreen, that could have been affected by city council decisions.  However, with the sale of his interest in Ambergreen, the councilmember's investment interest in Ambergreen and interest in real property owned by Ambergreen are no longer potentially disqualifying financial interests.


However, Councilmember Lemmons continues to have an economic interest in all persons or businesses that have made payments of $250 or more to him in the past 12 months.  Thus, with respect to sources of income, the councilmember should look back over the 12 months preceding the decision to determine if he must disqualify.


The two obvious sources of income to the councilmember that should be considered include the two remaining owners of Ambergreen, personally, since they presumably paid the councilmember over $250 for his interest in Ambergreen.  In addition, if the councilmember received income from Ambergreen as a business entity over the past 12 months, Ambergreen would also be a source of income for purposes of Section 87103(c).


In addition, any source of income to Ambergreen of $750 or more over the past 12 months continues to be an economic interest of the councilmember.  This is because Section 82030 provides that the income of an individual also includes a pro-rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  (Webb Advice Letter, No. I-89-415, copy enclosed.)  Thus, since the councilmember owned one-third interest in Ambergreen, sources of income of $750 or more to Ambergreen prior to the sale of his interest and for 12 months thereafter continue to be the councilmember's economic interests for purpose of Section 87103(c).  Of course, the councilmember would not have any interest in the income to Ambergreen subsequent to the sale of his interest.


According to your facts, the debtor on the note to Ambergreen, Mr. Riben, and Martin Financial, which continued paying Ambergreen after foreclosing on Mr. Riben's property, are both sources of income to Ambergreen and are currently in litigation over the ownership of the property.  However, Councilmember Lemmons informed us that his share of the payments to Ambergreen from Martin Financial was less than $250.  Thus, only Mr. Riben has paid Ambergreen $750 or more in the past 12 months, making the councilmember's pro rata share $250 or more.  Consequently, Mr. Riben is a potentially disqualifying economic interest under the Act.

Foreseeability


Councilmember Lemmons may not participate in governmental decisions that will have a reasonably foreseeable, material financial effect on an economic interest.  Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  


Since Ambergreen and the individual owners of Ambergreen are only involved in the decision because of the deed of trust on the property in question, we would conclude that financial effects on Ambergreen and the owners of Ambergreen are not foreseeable.  The outstanding balance of the deed of trust is currently $7,094.  Irrespective of any change in the zoning of the property, Ambergreen and Ambergreen's owners have only a right to that $7,094, nothing more and nothing less.  Consequently, while the decision may increase the value of the property in question, we have no facts to indicate any foreseeable financial effect on the deed of trust.  Thus, the councilmember's economic interests in Ambergreen and the owners of Ambergreen does not require the councilmember to disqualify from the decision concerning the rezoning of the property in question.


However, as a disputed owner of the property, Mr. Riben will be foreseeably affected by the decisions.  Any increase or decrease to the property's value will directly impact Mr. Riben.  However, if in fact title has passed to Martin Financial, which is not an economic interest of the councilmember, Mr. Riben will no longer be a financial interest as defined in Section 87103.

Material Financial Effects


In addition, the foreseeable effect on the councilmember's source of income must also be material to require disqualification.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, if in fact Mr. Riben continues to be the legal owner of the property, Regulation 18702.6 (copy enclosed) provides:


The effect of a decision is material as to an individual who is a source of income or gifts to an official if any of the following applies:



(a)  The decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or


(b)  The decision will affect the individual's real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.


Thus, pursuant to Regulation 18702.3 (copy enclosed), Councilmember Lemmons may not participate in any city council decision that will have a reasonably foreseeable financial effect of $10,000 or more on the fair market value or $1,000 or more per 12 month period on the rental value of real property owned by Mr. Riben.  

Public Generally


If Councilmember Lemmons has a financial interest that will be financially affected by the decision, he may still participate if the effect on his interest is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, the decision must affect his economic interests (under your facts, sources of income) in substantially the same manner as it will affect a significant segment of the City of Riverbank. (Regulation 18703, copy enclosed.)   It appears from your facts, however, that the rezoning decision applies only to a portion of the city.  Thus, it appears unlikely that the public generally exception would be applicable to these facts.  


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace


Counsel, Legal Division
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