




May 21, 1990

Cheryl A. Lara

Administrative Assistant

Business Services and Self-Insured Programs

Madera County Superintendent of Schools

28123 Avenue 14

Madera, CA  93638






Re:  Your Request for Informal Assistance







Our File No. I-90-277

Dear Ms. Lara:


This letter is in response to your request for advice regarding the disclosure provisions of the Political Reform Act (the "Act").  You seek our advice in order to assess the duties and responsibilities of attorneys who render legal services to the office of the Madera Superintendent of Schools.  Your letter does not state that you have been authorized by the parties to seek our advice, nor have you provided sufficient facts for us to determine the responsibilities of the parties.  Accordingly, we are treating your request as one for informal assistance pursuant to Regulation 18329(c) (copy enclosed.)

QUESTION


Are the financial disclosure provisions of the Act applicable to attorneys who contract with a public agency to provide legal services?

CONCLUSION


The financial disclosure provisions of the Act may be applicable to attorneys who contract with a public agency to provide legal services if the attorneys provide on-going legal advice to the public agency.

FACTS


Your office acts as the secretary/treasurer for three self insured groups.  Attorneys with the firm of Chinello, Chinello, Shelton and Auchard perform legal services for one of these groups, the Central California Schools Risk Management authority, a public entity.  These attorneys provide financial advice on settlement of claims and handle litigation.  


It appears that you recently forwarded a Form 730, Statement of Economic Interests for Designated Employees to the law firm of Chinello, Chinello, Shelton and Auchard and requested the law firm to complete the form.  Mr. Paul Auchard, a member of the law firm, wrote a letter to the Madera County Superintendent of Schools dated March 13, 1990, stating that because the law firm is not an employee of the Madera County Superintendent of Schools he questioned whether Form 730 was applicable to the firm.  Mr. Auchard further requested information such as legal citations and written opinions concerning the applicability of Form 730 to independent law firms.  You have forwarded Mr. Auchard's letter to us and requested our response to his inquiry.

ANALYSIS


Section 87100 prohibits a public official from making or participating in a governmental decision in which he or she knows or has reason to know he or she has a financial interest.  The term "public official" includes any "member, officer, employee or consultant" of a state or local government agency.  (Section 82048, emphasis added.)


The Commission has defined the term "consultant" as follows:


"Consultant" shall include any natural person who provides, under contract, information, advice, recommendation or counsel to a state or local government agency, provided, however, that "consultant" shall not include a person who:



(A)  Conducts research and arrives at conclusions with respect to his or her rendition of information, advice, recommendation or counsel independent of the control and direction of the agency or of any agency official, other than normal contract monitoring; and


(B)  Possesses no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.






Regulation 18700(a)(2) (A) and (B), copy enclosed.


A consultant is a "natural person."  Therefore, a law firm is not a consultant.  Employees of a law firm, however, may be consultants under the Act when they perform certain legal services under contract with a public agency.


You have advised me that the law firm provides financial advice on the settlement of claims and handles litigation for the Central California Schools Risk Management Authority.  In general, when a law firm is retained to provide legal services for a specific matter such as drafting a contract or handling a law suit, the attorneys providing those legal services are not "consultants" subject to the disclosure provisions of the Act.  They possess no authority with respect to agency decisions beyond the rendition of advice and recommendations on the particular matter for which they have been retained.  The attorneys simply provide their legal expertise in the matter for which they have been retained and submit the finished product to the agency. Thus, they fall under the exception in Regulation 18700(a)(2), supra, and are not consultants subject to the disclosure provisions of the Act.  (See Albuquerque Advice Letter, No. A-85-244, copy enclosed.)


Conversely, if the services of an attorney are retained for the purpose of providing on-going legal advice to the public agency, such an attorney would be a "consultant" and subject to the disclosure provisions of the Act.  This is so because the attorney would be acting as a quasi-employee of the public agency and would be participating in the decision-making process.   Under these circumstances, the attorney should be designated as a consultant in the agency's conflict-of-interest code and disclose his or her financial interests in Form 730, Statement of Economic Interests.


Based on the information you have provided to us, we are unable to determine whether attorneys with the law firm of Chinello, Chinello, Shelton and Auchard are "consultants" under the Act.  I trust this letter and the enclosed materials will enable you to make this determination.  Should you require further assistance in this matter, do not hesitate to contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division
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Enclosures
