




May 15, 1990

Thomas S. Knox

Greve, Clifford, Diepenbrock & Paras

1000 G Street, Suite 400

Post Office Box 2469

Sacramento, CA  95812-2469






Re:  Your Request for Advice







Our File No. A-90-284

Dear Mr. Knox:


This is in response to your letter requesting advice on behalf of the members of the California-Nevada Super Speed Commission ("Super Speed Commission") concerning the members' filing and disclosure obligations under the Political Reform Act (the "Act"). 


This letter is a follow-up to telephone advice provided to you on April 19, l990.

QUESTIONS


l.  If third parties paid the commissioners' travel and accommodation expenses incurred while traveling in Europe to inspect other high speed train systems, which, if any, of these payments are reportable by the commissioners as income or gifts?


2.  Assuming that the payments are reportable, must disclosure statements be filed by all of the California commissioners or merely by the California commissioners who are elected officers?

CONCLUSIONS


l.  The commissioners must report the payments for travel and accommodation expenses from Bechtel as gifts.  The payments from Transrapid, Alsthom, and the government of France are gifts to the Super Speed Commission rather than to the commissioners.


2.  The California commissioners who are elected state officers or who are specified in Section 87200 must report the gifts on the Statements of Economic Interest which they currently file.  Other California commissioners who are designated in the conflict of interest code to be adopted by the Super Speed Commission are "designated employees" within the meaning of the Act.  Such designated employees must disclose reportable interests, including gifts of $50 or more, on the Statements of Economic Interest they file pursuant to the agency's conflict of interest code.  Those statements must be filed within 30 days of the effective date of the code.

FACTS


In July and August of l989, members of the Super Speed Commission traveled to Europe to inspect high speed train systems.  Funding for the trip was provided by the following:  


1.  Transrapid International ("Transrapid"), which is constructing a high speed train in Germany;


2.  Bechtel International, Inc. ("Bechtel"), which has formed a consortium with Transrapid to bid on the California-Nevada project;


3.  The French government; and


4.  Alsthom, a French manufacturer which also hopes to bid on the California-Nevada project.


Transrapid had donated funds to the City of Las Vegas several years ago for use in developing a high speed rail system.  The City of Las Vegas used those funds to pay certain start-up costs for the Super Speed Commission.  Once the Super Speed Commission was established, the City of Las Vegas made a gift of those funds to the commission.


Alsthom and the French government did not pay money directly to the Super Speed Commission.  They paid expenses incurred by the commission in France, including the cost of hotels, tours, meals and ground transportation.


Bechtel paid the costs of hotels, meals and ground transportation in England.  


The Super Speed Commission adopted resolutions designed to comply with the decision in In re Stone (l977) 3 FPPC Ops. 52 (copy enclosed).  Resolutions were adopted with respect to the funds received from Transrapid, Alsthom, and the French government prior to payment of the travel expenses.  You have submitted copies of these resolutions with your letter requesting advice.


There are eight California commissioners on the Super Speed Commission.  One commissioner is an appointed member of another state commission; three commissioners are from the private sector; and four are state and local elected officers.

ANALYSIS

l.  Are the payments of travel and accommodation expenses gifts to the commissioners?


You wish to know if the payments of travel and accommodation expenses are reportable gifts to the commissioners or are gifts to the Super Speed Commission.  If the commissioners have received  gifts valued at $250 or more during the preceding 12 months, they would have to disqualify themselves from any decisions which will have a reasonably foreseeable material financial effect on the donors which is distinguishable from the effect on the public generally.  (Section 87103(e).)  Gifts of $50 or more are reportable on financial disclosure statements.  (Section 87207(a)(1).)


In In re Stone, supra, the Commission concluded that in certain situations, a gift may be made to a public entity without providing any significant or unusual benefit to the public official.  Under such circumstances, the public official has no reporting obligations since any benefit he or she receives, although free of charge to the official and to the public entity, "would be analogous to reimbursement for expenses or per diem from a state or local government agency, items which are not reportable.  Section 82030(b)(2)."  (In re Stone, supra, at 57.)  The Commission stated that to be deemed a gift to the public entity, the gift should satisfy at least the following four criteria:



1.  The donor intended to donate the gift to the public entity and not to the official;


2.  The public entity exercises substantial control over use of the gift;


3.  The donor has not limited use of the gift to specified or high level employees, but rather has made it generally available to agency personnel in connection with agency business without regard to official status; and


4.  The making and use of the gift was formalized in a resolution of the public entity ... which embodies the standards set forth above.




In re Stone, supra, 3 FPPC Ops. at 57.


If the gift of travel expenses and accommodations is deemed a gift to the Super Speed Commission, the commissioners have no reporting requirements since, as in the Stone Opinion, any benefit they receive would be analogous to reimbursement for expenses or per diem from the Super Speed Commission.  Such items are excluded from reporting under Section 82030(b)(2).  Since such items are not gifts or income to the commissioners, they do not give rise to any disqualification obligation under Sections 87100 and 87103.


According to the facts that you have provided, the Super Speed Commission has adopted a resolution formalizing the gifts by Transrapid, Alsthom and the French government to the Super Speed Commission of travel expenses, including transportation, accommodations and meals.  The resolutions that you submitted state that the gift is to the Super Speed Commission; that the Super Speed Commission will exercise substantial control over the use of the gift; and that the use of the gift is not limited to any specified high-level officials, but is generally available to the personnel of the Super Speed Commission in connection until the business of the commission.


Based upon the foregoing, the gifts of transportation, accommodations and meals from Transrapid, Alsthom and the French government would be deemed gifts to the Super Speed Commission rather than gifts to the commissioners.  Therefore, the commissioners do not have to report these expenses when filing Statements of Economic Interest.


However, no such resolution has been adopted with respect to the expenses paid by Bechtel for hotels, meals and ground transportation in England.  The fact that Bechtel is engaged in a joint venture with Transrapid is not sufficient to bring Bechtel within the umbrella of the resolution covering Transrapid.  Furthermore, the resolution presented concerning the acceptance of the gift from Transrapid is specifically directed at travel expenses for the travel in Germany.  The resolution does not cover the tour of facilities in England.  Therefore, the expenses for hotels, meals and ground transportation paid by Bechtel for each commissioner in England must be reported as gifts to the commissioners.

2.  Must disclosure statements be filed by all California commissioners or only those who are elected officers?


You have indicated that the Super Speed Commission is in the process of adopting a conflict of interest code.  All persons who are classified as "designated employees" must file Statements of Economic Interest within 30 days of the effective date of the code.  (Section 87302(b).)  The Act defines "designated employee" as follows:


"Designated employee" means any officer, employee, member or consultant of any agency whose position with the agency;

(a)  Is exempt from the state civil service system by virtue of subdivision (a), (c), (d), (e), (f), (g), or (m) of Section 4 of Article VII of the Constitution, unless the position is elective or solely secretarial, clerical or manual;

(b)  Is elective, other than an elective state office;

(c)  Is designated in a Conflict of Interest Code because the position entails the making or participation in the making of decisions which may foreseeably have a material effect on any financial interest.

(d)  Is involved as a state employee at other than a clerical or ministerial level in the functions of negotiating or signing any contract awarded through competitive bidding, in making decisions in conjunction with the competitive bidding process, or in negotiating, signing, or making decisions on contracts executed pursuant to Section 10122 of the Public Contract Code.

"Designated employee" does not include an elected state officer, any unsalaried member of any board or commission which serves a solely advisory function, any public official specified in Section 87200, and also does not include any unsalaried member of a nonregulatory committee, section, commission or other such entity of the State Bar of California.





Section 82019.


Commissioners who are members of the Legislature are "elected state officers".  As such, they do not have to file disclosure statements as designated employees under the conflict of interest code of the Super Speed Commission.  However, they file Statements of Economic Interest under other provisions of the Act. Other members of the Super Speed Commission who are specified in Section 87200 of the Act and file Statements of Economic Interest are also excluded from filing pursuant to the conflict of interest code.  These commissioners who are excluded because they file under other provisions of the Act should disclose the gifts from Bechtel on the Statements of Economic Interest they currently file.


I trust that this provides you with the guidance that you need.  If you have any additional questions, please contact me at (9l6) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Margaret W. Ellison







Counsel, Legal Division 
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