




May 7, 1990

David L. Zaltsman

Deputy County Counsel

Napa County

1195 Third Street, Room 301

Napa, CA  94559-3001






Re:
Your Request for Advice


Our File No. A-90-293

Dear Mr. Zaltsman:


This is in response to your letter requesting advice on behalf of Local Agency Formation Commission Chairman Thomas Jordan regarding his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   

QUESTION


May Commissioner Jordan participate in Local Agency Formation Commission decisions concerning the incorporation of the American Canyon region of Napa County if a land owner in the region has been a source of income or promised income to the commissioner's employer?

CONCLUSION


Absent facts indicating a foreseeable material financial impact on the commissioner's employer as a result of the decision, Commissioner Jordan may participate in the decision to incorporate American Canyon.

FACTS


The Napa Local Agency Formation Commission (hereafter "LAFCO") is currently considering a petition for the reorganization of the American Canyon region of Napa County.  The petition requests LAFCO approval for the incorporation of American Canyon.  If LAFCO approves the petition, the petition will be submitted to the Napa County Board of Supervisors for their consideration and ultimately the public of Napa County to be voted on in an election.


The unincorporated area of Napa County is subject to a growth control initiative, Measure A, which severely restricts the number of residential building permits that may be issued in any given year.  If American Canyon is incorporated, it will no longer be subject to the restrictions on residential building permits.  American Canyon contains 80 parcels and 6 percent of the total population of the county.


Commissioner Jordan is the chairman of the Napa County LAFCO.  Commissioner Jordan is a professional real estate appraiser employed by a firm that does work in the American Canyon area.  Currently, the firm has contracted to do appraisals for an individual who owns property in the American Canyon region of the county.  The firm will be compensated on a time and expenses basis which is not contingent on the incorporation of American Canyon.


Commissioner Jordan is compensated as an employee of the firm only in relation to the work he actually performs.  Commissioner Jordan is not involved in the appraisal of the property in question.

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 (copy enclosed) as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition includes members of the Napa County LAFCO.


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.





Section 87103(c) and (d).


You stated that Commissioner Jordan is an employee of a real estate appraisal firm that does business in the American Canyon region of Napa County.  However, you also stated that the commissioner is only compensated as an employee of the firm in relation to the work he actually performs, and that the commissioner is not involved in the appraisal of the property in question.  Thus, it appears unlikely that there will be any financial effect resulting from the American Canyon decision on the commissioner personally.  


However, the analysis with respect to conflicts of interest does not end with effects on the commissioner personally.  Commissioner Jordan's employer is also an economic interest of the commissioner, because of the employer-employee relationship (Section 87103(d)) and because the firm has been a source of income to the commissioner of $250 or more in the last 12 months.  (Section 87103(c).)  Thus, Commissioner Jordan may not participate in the American Canyon incorporation decision if it is foreseeable that the decision will have a material financial effect on his employer.


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  


In addition, the foreseeable effect on a source of income must also be material to require disqualification.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, where a source of income is directly before the official's agency, as an applicant or the subject of the decision, Regulation 18702.1(a) (copy enclosed) provides that the effect of the decision on a source of income is deemed material and disqualification is required.  (Combs Advice Letter, No. A-89-177, copy enclosed.)


Where the source of income is not directly before the official's agency, as in your facts, Regulations 18702.2 and 18702.6 (copies enclosed) apply.  Whether the indirect effect on a business entity is material depends on the financial size of the business entity.  Regulation 18702.2 provides that for a relatively small business entity, the indirect effect of a decision is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


You stated that the firm's fee from the property owner was not contingent on the incorporation of American Canyon.  Consequently, while the decision may prove beneficial to the property owner, it will not financially affect the commissioner's employer.  Thus, absent facts indicating a foreseeable financial impact on the commissioner's employer as a result of the decision, we would conclude that Commissioner Jordan may participate in the decision to incorporate American Canyon.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.






Sincerely,






Kathryn E. Donovan

General Counsel

By:
John W. Wallace


Counsel, Legal Division
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