




May 21, 1990

Richard Denhalter

Placer County Counsel

175 Fulweiler Avenue

Auburn, CA  95603-4581






Re:  Your Request for Advice







Our File No. A-90-294

Dear Ms. Denhalter:


This is in response to your letter requesting advice concerning the duties of a member of the Placer County Grand Jury under the conflict-of-interest provisions of the Political Reform Act (the "Act").

QUESTION


Is it a conflict of interest for the spouse of an individual who is a contract employee of the Board of Supervisors, and who performs services exclusively for one Supervisor, to serve on the Grand Jury and participate in investigations of the Board of Supervisors?

CONCLUSION


As a general rule, it is not a conflict of interest for the spouse of an individual who is a contract employee of the Board of Supervisors, and who performs services exclusively for one Supervisor, to serve on the Grand Jury and participate in investigations of the Board of Supervisors.  However, there may be circumstances in which she must disqualify herself from participating in particular governmental decisions.

FACTS


The Board of Supervisors of Placer County employs several individuals as aides or assistants to the Board of Supervisors.  These individuals are employed on a contract basis and perform services directly for individual members of the Board, and for the Board as a body.  A copy of one such contract is enclosed.  They are paid out of the budget of the Board of Supervisors.


The spouse of one such individual is a member of the 1989-1990 Placer County Grand Jury.  As such, she is in a position to be directly involved in investigations of County departments and officials, including the Board of Supervisors.  Of concern in this instance is the fact that the contract employee is presently working exclusively for one supervisor, and fear has been expressed to the County Counsel that the individual may have the ability to influence grand jury recommendations and criticisms through his spouse, aimed at other supervisors and elected officials.  Thus, it is said that it may be possible for the contract employee to enhance his position by causing grand jury criticism of his employer's political opponents and rivals on the Board of Supervisors, and throughout county government.

ANALYSIS


A member of the grand jury is a  public official who is subject to the conflict-of-interest provisions of the Act.  (Section 82048; Regulation l8700, copy enclosed.)  The Act prohibits public officials from making, participating in making, or in any way attempting to use their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  (Section 87l00.)


Whether an official has a financial interest in a decision is governed by Section 87l03, which provides as follows:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:

*  *  *


Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.



Section 87103(c).



Under the Act, the member of the grand jury is not prohibited from serving as such while the member's spouse is serving in the capacity indicated for the Board of Supervisors.  However, there may be circumstances in which she must disqualify herself from participating in particular governmental decisions.


For the purposes of this analysis, we will assume that the spouse's earnings under his contract are community property.  Under the Act, "income" includes any community property interest in the income of a spouse.  (Section 82030(a).)  However, the Act excludes salary and per diem from a governmental agency from the definition of "income."  (Section 82030(b)(2).)  While the spouse is technically classified as an independent contractor, the fees that he receives under the contract are in the nature of compensation for services.  We have previously found such compensation to be in the nature of salary and excludable from income under Section 83030(b)(2).  (Ritchie Advice Letter, No. A-79-045; Lyon Advice Letter, No. A-88-39l, copies enclosed.)  Therefore, the spouse's position with the Board of Supervisors will generally not create a conflict of interest situation for the member of the grand jury.


Regulation 18702.l(a)(4) (copy enclosed) prohibits a public official from participating in any decision which would foreseeably increase or decrease the personal expenses, income, assets or liabilities of the official or his or her immediate family by at least $250.  However, the regulation further provides:


(c)  Notwithstanding subsection (a) an official does not have to disqualify himself or herself from a governmental decision if:



(1)  The decision only affects the salary, per diem, or reimbursement for expenses the official or his or her spouse receives from a state or local government agency.  This subsection does not apply to decisions to hire, fire, promote, demote, or discipline an official's spouse, or to set a salary for an official's spouse which is different from salaries paid to other employees of the spouse's agency in the same job classification or position;




Regulation 18702.1(c)(2)


Therefore, the grand jury member will only have to disqualify herself from decisions before the grand jury which affect her  husband uniquely in a manner similar to the examples set forth in the regulation.  (See, Plisky Advice Letter, No. A-86-149, copy enclosed.)  


Of course, the foregoing analysis is confined to the provisions of the Political Reform Act.  You should check with the Attorney General regarding other aspects of the law, such as the doctrine of incompatible activities, to determine if other provisions of the law prohibit the spouse's participation in decisions.


I trust that this letter has provided you with the information that you requested.  If you have any additional questions, please contact me at (916) 322-5901.




Sincerely,




Scott Hallabrin




Acting General Counsel




By:  Joseph Garcia





Counsel, Legal Division
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