




July 3, 1990

Michael E. Kyle

Attorney at Law

1171 Murrieta Boulevard

Livermore, CA  94550-4193






Re:  Your Request for Informal Assistance







Our File No. I-90-305

Dear Mr. Kyle:


This letter is in response to your request for advice regarding the duties and responsibilities of Mr. David Bing, a member of the board of directors of the Livermore Area Recreation and Park District, under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Your letter does not request advice regarding a specific decision before the agency but rather seeks general guidance.  Moreover, although you have stated that the board of directors authorized your request for advice, you have not stated in your letter that Mr. Bing has authorized you to seek advice on his behalf.  Accordingly, we are treating your request as one for informal assistance pursuant to Regulation 18329(c) (copy enclosed).


We do not provide advice concerning provisions of law other than the Act.  You may wish to consult with the Attorney General's Office regarding other provisions of law such as Section 1090 which prohibits government officials from having an interest in contracts with their agencies.

QUESTIONS


1.  Does the Act require Mr. Bing to refrain from submitting bids for the construction of "turn key" parks, and if he is the successful bidder, from contracting with any developer who might propose a project to be built within the geographical boundaries of the district?


2.  Does the Act prevent Mr. Bing from participating in governmental decisions related to the construction of "turn key" parks?

CONCLUSIONS


1.  The Act does not require Mr. Bing to refrain from submitting bids for the construction of "turn key" parks, nor does the Act prevent Mr. Bing from contracting with any developer who might propose a project to be built within the geographical boundaries of the district.


2.  The Act requires Mr. Bing to disqualify himself from participating in decisions which will have a material financial effect on any source of income of $250 or more in the 12 months preceding the decision, including developers and the company of which he is a major shareholder.  Additionally, the "nexus" provisions of the Act may require Mr. Bing to disqualify himself from participating in decisions to accept a "turn key" park for the construction of which he has been the successful bidder. 

FACTS


The Livermore Area Recreation and Park District (the district) is a special district formed pursuant to the provisions of the Public Resources Code.  The district is governed by a five-member elected board of directors.  The district is responsible for the construction and maintenance of parks and recreational facilities and for providing recreational activities in the Livermore area.  


Pursuant to the terms of a joint powers agreement (JPA) executed in 1970, the City of Livermore and the district share responsibility for providing parks and recreation services for the citizens of Livermore.  The city owns most of the park sites within its boundaries, and the responsibility for their development and maintenance is delegated to the district.  The district owns several park sites in its own name including a 365-acre nature park outside the city limits.  The city acquires parks through purchases, developer dedications, and gifts.  Under the terms of the JPA, any funds collected by the city in the form of developer in lieu fees are directly transferable to the district for the construction of parks.


Mr. Bing is a member of the board of directors of the Livermore Area Recreation and Park District.  Mr. Bing also is a principal stockholder in White Oak Landscape, a California corporation.  White Oak Landscape has a construction division and a maintenance division.  White Oak Landscape has never directly contracted for construction or maintenance work with the district.  However, the corporation performs work for developers in "turn key" parks built by developers and subsequently dedicated to the public entity having jurisdiction for the development of the project and park in question.  Usually, title to the park is turned over to the public entity through the dedication process.  Whenever White Oak Landscape is the successful bidder for a project, it builds the park in accordance with pre-drawn specifications.  White Oak Landscape does not do any projects for public entities or developers on a "design-build" basis.


Whenever a developer builds and dedicates a park within the Livermore city limits, the district is the responsible lead agency.  The district, along with the city's design review committee, engineering department, planning staff and building inspection department, has jurisdiction for approval or rejection of plans submitted and built by a developer.  Pursuant to the terms of the JPA, it is possible for district staff to have input in the process at several stages.


Initially, as part of the tract map approval process, tentative maps are delivered to the district for review and approval by the board of directors.  In the case of residential projects, the board usually recommends whether the city should require dedication of park land or, in the alternative, the payment of in lieu fees.  The city is not bound by the district's recommendation but generally pays deference to its recommendations.  Where the construction of a park is called for, district staff review the developer's plans and submittals for conformance with the district's master plan and for the appropriateness of the park location and the equipment proposed for the park.  As the park is being built, district staff works with city staff to inspect for conformance to the plans and specifications and to approve the developer's sub-contractor's work.  The city inspectors inspect the water and electrical portions of the job and district staff inspects and approves or rejects the installation of playground, irrigation and related equipment. 


You have asked us to assume, for purposes of our discussion, that the only involvement of the district board in the process is to render a decision on whether or not to recommend construction of a park or receipt of in lieu fees under the park dedication ordinance.  You also have asked us to assume that at the time the decision is made by the board, Mr. Bing does not know whether his company will be submitting a bid to the developer who is processing the tentative tract map through the city approval process.  Once the developer has completed the approval process, if construction of a park is required, White Oak Landscape may submit a bid for construction of the park.  In this event, the bid is generally in excess of $100,000 and Mr. Bing's compensation exceeds $250 for any work done on the project.

ANALYSIS


The Political Reform Act was enacted by the people of the State of California by initiative in 1974.  The purpose for the disclosure and disqualification provisions of the Act is to ensure that public officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  In furtherance of these objectives, Section 87100 prohibits a public official from making, participating in or attempting to influence any governmental decision in which he or she knows or has reason to know he or she has a financial interest.  A member of the board of directors of the Livermore Area Recreation and Park District is a public official.  (Section 82048.)


An official has a financial interest in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.


* * *


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.




Section 87103(a), (c), and (d).


You have stated in your request for advice that Mr. Bing is a principal stockholder in White Oak Landscape and that when the company completes a project Mr. Bing receives income in excess of $250.  For purposes of our discussion we also assume that Mr. Bing's interest in the company exceeds $1,000.  Under this set of facts, Mr. Bing is required to disqualify himself from participating in any decision which would foreseeably and materially affect him or White Oak Landscape.  Mr. Bing is also required to disqualify himself from participating in any decision which would foreseeably and materially affect any person (including a business entity) who has been a source of income in excess of $250 in the 12 months preceding the decision, or any business entity in which Mr. Bing is a director, officer, partner, trustee, employee, or holds any position of management.  Disqualification is required when the decision will affect these interests in a manner that is distinguishable from the effect on the public generally.

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  The Act seeks to prevent more than actual conflicts of interest, it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra, at 823.)  


White Oak Landscape is engaged in the business of construction and maintenance of parks.  The company has, in the past, submitted bids to developers for the development of "turn key" projects.  If it is reasonably foreseeable that White Oak Landscape will submit a bid and be awarded the project, Mr. Bing must disqualify from any decision related to a "turn key" park.  For example, if a certain developer generally contracts with White Oak Landscape whenever a project requires a "turn key" park, it is reasonably foreseeable that when the particular developer comes before the district to seek approval for a park the decision will have a financial effect on Oak Park Landscape which is likely to be the successful bidder for construction of the park.  If it is foreseeable that the decision will have a financial effect on the company, disqualification is required when the effect will be material.

Materiality


When a source of income (including a business entity) of $250 or more in the 12 months preceding a decision is directly affected by the decision, the effect of the decision is material.  (Regulation 18702.1, copy enclosed.)  Thus, if a project involving a developer who has been a source of income to Mr. Bing of $250 or more in the 12 months preceding a decision is before the district board, Mr. Bing must disqualify himself from participating in the decision. 


Additionally, if a developer who has been a source of income to Mr. Bing of $250 or more in the 12 months preceding a decision is indirectly affected by the decision, the applicable standards for determining materiality are set forth in Regulations 18702.2 through 18702.6 (copies enclosed).


A decision to require the development of a park instead of payment of in lieu fees does not affect White Oak Landscape directly.  Thus, the effect of the decision on the company is indirect.  When a decision will have an indirect effect on a financial interest, Regulation 18702.2 provides guidelines for determining if the effect will be material.  We have insufficient information about the financial size of the company to determine the applicable standards.  However, subsection (g) of Regulation 18702.2, applicable to all but the largest business concerns, provides that a decision is deemed material if:


1.  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


2.  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


3.  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.





Regulation 18702.2(g).

Applying this regulation to the facts you have provided, it would appear that award of a bid for a $100,000 project would have a material effect on White Oak Landscape.  This is so because the $100,000 would increase the gross revenues of the company for the fiscal year in a sum which is in excess of $10,000.  Under these circumstances, disqualification is required. 

Public Generally


Even if the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect is distinguishable from the effect on the public generally.  (Section 87100.)  If the decision does not affect all members of the public in the same manner, disqualification may be required unless the effect of the decision on the source of income is the same as the effect on a significant segment of the public.  (Regulation 18703, copy enclosed.) 


Decisions regarding turn key parks will not affect a significant segment of the public in the same manner as such decisions will affect Mr. Bing.  This is so because Mr. Bing's financial interests may be affected by such decisions.  Accordingly, the public generally exception is inapplicable to your facts.

Nexus


Additionally, Mr. Bing will be required to disqualify himself if there is a "nexus" between the purpose for which he receives income in his private capacity and a governmental decision.  A nexus situation exists if the official receives income to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the decision.  (Regulation 18702.1(d).)  You have asked us to assume that the only involvement of the board with "turn key" parks is to determine whether or not to recommend construction of a park or receipt of in lieu fees.  However, if upon completion of the project the park will come before the board for approval of the work performed, Mr. Bing, as a member of the company which completed the project, may not participate in the decision.  Under these circumstances, there is a disqualifying nexus because Mr. Bing would be approving in his official capacity that for which he received income to accomplish in his private capacity.  Disqualification is thus required.


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division
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