




October 18, 1990

Alan R. Burns

City Attorney

City of Fountain Valley

City Hall

10200 Slater Avenue

Fountain Valley, CA  92708






Re:
Your Request for Informal Assistance

Our File No. I-90-328

Dear Mr. Burns:


You have requested advice on behalf of Dr. James D. Petrikin concerning application of the conflict-of-interest provisions of the Political Reform Act ("the Act")  to his duties as a councilmember in the City of Fountain Valley.  The following advice is based upon your letter, my telephone conversation with Dr. Petrikin on August 15, 1990 and the information he forwarded to me.


Our advice is limited only to the provisions of the Act.  We cannot provide advice about other conflict-of-interest laws, such as Government Code Section 1090.  Since this request is general in nature, we are treating your question as a request for informal assistance pursuant to Regulation 18329(c).

QUESTIONS


1.  If Rainbow Disposal Company offers Dr. Petrikin's chiropractic health services program to its employees, is Rainbow considered a source of income to Dr. Petrikin?  


2.  If Rainbow Disposal Company offers Dr. Petrikin's chiropractic health services program to its employees, may Dr. Petrikin participate in a decision regarding Rainbow's exclusive trash collection franchise with the city?

CONCLUSIONS


1.  Under the Act, Rainbow Disposal Company is not a source of income to Dr. Petrikin because, under the facts provided, there is no contract between Rainbow and Dr. Petrikin and no cost to Rainbow for Dr. Petrikin's services.


2.  Based upon the facts provided at this time, Dr. Petrikin may participate in a governmental decision regarding Rainbow Disposal Company's contract with the city since Rainbow is not a source of income to Dr. Petrikin.  However, this advice is limited only to the provisions of the Political Reform Act.

FACTS


Dr. Petrikin, who has operated a chiropractic clinic in the City of Fountain Valley for over fourteen years, proposes to contact employers and businesses within the city to promote his clinic and to market his services.  He has established a health service program which allows an employer or business to expand its employee health benefits to include chiropractic care by offering membership in Dr. Petrikin's program to its employees. 


Dr. Petrikin has two different plans, depending upon whether a business or company offers its employees health insurance benefits with a health maintenance organization ("HMO") or with a preferred provider health insurance plan.  If the employee benefits are through an HMO, Dr. Petrikin offers his services to the employees at a discounted rate.  If the business is interested in providing his services, Dr. Petrikin prepares a letter and individual chiropractic care membership identification card for the company to distribute to each employee.  An employee who presents his or her membership card at Dr. Petrikin's clinic has a financial responsibility of $15 per visit, which is the discounted rate.  In this situation, there is neither a contract between the employer and Dr. Petrikin nor any cost to the employer. 


The second situation arises where the employer offers a preferred provider health plan to its employees and Dr. Petrikin is already a provider under the plan.  If a business offers his services to its employees, Dr. Petrikin will accept the employee-member's insurance benefit as payment in full.  Therefore, if an employee uses his or her card and obtains chiropractic care at Dr. Petrikin's clinic, the charge will be billed to the patient's insurance company, which would pay Dr. Petrikin.  Again, there is neither a contract between the employer and Dr. Petrikin nor any cost to the employer.


Dr. Petrikin would like to market his services to
Rainbow Disposal Company (hereinafter "Rainbow"), which has an HMO insurance plan for its 170 employees.  If Rainbow agrees to offer Dr. Petrikin's services, he would provide his customary sample letter and health service program membership cards to Rainbow's employees.  This letter, which will be signed by the employer, reads as follows:


Dear Employee: 


As you know, it is becoming more and more difficult to maintain health benefits at a reasonable cost, so it is with great pleasure we announce that Rainbow Disposal Company has reached an agreement with Petrikin Chiropractic Clinic Health Services Program to further expand your employee health benefits to include chiropractic care for you and your dependents.

Enclosed is your Petrikin Chiropractic Clinic Health Services Program membership card.  Your financial responsibility under our agreement will be $15.00 per visit.  This includes initial exam, check-ups, x-rays, physical therapy, and treatment.

With your card are complete instructions for its use.  If you have any questions regarding this added benefit, please call Petrikin Chiropractic Clinic and they will be happy to answer them for you.


Rainbow has a seven-year contract with the city for its trash collection, which comes up for renewal in July 1994.

ANALYSIS


The Act prohibits a public official from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family or on, among other things: 



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.






(Section 87103(a)-(d).)


As a councilmember for the City of Fountain Valley, Dr. Petrikin is a public official.  (Section 82048.)  Therefore, he may not participate in a decision if it is reasonably foreseeable that the decision will have a material financial effect on any business entity in which he has an interest of $1,000 or more or on any source of income of $250 or more within 12 months preceding a decision.  (Section 87103(a), (c) and (d).)  


A public official makes a governmental decision when he votes on a matter, obligates or commits his agency to any course of action, or enters into a contractual agreement on behalf of his agency.  (Regulation 18700(b), copy enclosed.)

Foreseeability


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required; however, an effect that is merely a possibility is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983; In re Thorner 1 FPPC Ops. 198.)

Materiality


The Commission has adopted several regulations which define material financial effect.  Regulation 18702 sets forth the general guidelines for determining whether an official's financial interest in a decision is "material" as required by Section 87103.  If the official's financial interest is directly involved in the decision, Regulation 18702.1 applies to determine materiality.  If the official's financial interest is indirectly affected by the decision, Regulations 18702.2 through 18702.6 apply to determine whether the effect of the decision is material.

Source of Income


Dr. Petrikin may not participate in a governmental decision if it will have a material financial effect on any source of income of $250 or more in the 12 months preceding the decision.  According to the facts provided, if Rainbow were to offer Dr. Petrikin's services to its employees, Rainbow would not be a source of income to Dr. Petrikin.  Under the agreement, there is neither a contract with Rainbow nor any financial responsibility on Rainbow's part.  Therefore, only the patient, who is financially responsible for the cost of the office visit, is the source of income to Dr. Petrikin.


Accordingly, since Rainbow is not considered a source of income under the Act, Dr. Petrikin may participate in governmental decisions regarding Rainbow.  However, if a patient who is a source of income of over $250 to Dr. Petrikin is directly involved in a decision before the city council, Dr. Petrikin would have to disqualify himself if the income was received 12 months preceding the decision.  (Regulation 18702.1(a)(1).)


In the second situation, Dr. Petrikin's clinic will be paid directly by the insurance company for the services rendered.  The insurance company makes the payment, which Dr. Petrikin accepts as payment in full, on behalf of the patient.  However, by selecting Dr. Petrikin for medical care, the patient directs the payment to the doctor and in that way exercises control over the income Dr. Petrikin receives.  (Morris Advice letter, No. I-90-373, copy enclosed.)


Since the contract with Rainbow does not come up for renewal until July 1994, please contact us again regarding this advice if there is any change in circumstances.


I trust that this letter has answered your questions.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Jill R. Stecher







Counsel, Legal Division
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Enclosure
