




July 12, 1990

Marilyn Wiczynski

Acting Deputy City Attorney

City of Garden Grove

11391 Acacia Parkway

P.O. Box 3070

Garden Grove, CA  92642






Re:  Your Request for Advice







Our File No. A-90-338

Dear Ms. Wiczynski:


You have requested advice on behalf of both Mayor Walter Donovan and Councilmember J. Tilman Williams concerning application of the conflict-of-interest provisions of the Political Reform Act ("the Act").   The following advice is based upon the facts provided in your letter, accompanying documents, and my telephone conversations with Mr. Scudder, the City Attorney, on June 14, 1990, and with Mr. Williams on June 18 and 29, 1990.  


Due to the urgency of your situation and pending final approval of this advice letter, we provided tentative telephone advice to Mr. Scudder on June 29, 1990.  This letter confirms that tentative telephone advice.

QUESTIONS


1.  Under the Act, may Mayor Donovan participate in the following decisions regarding the proposed Axiom project:



a)  condemnation of a motel or other private property on the proposed site,


b)  the site plan approval,


c)  the development agreement between the city and Axiom,


d)  a zoning amendment to the Harbor Corridor Specific Plan, relating only to the parcel of property for the proposed Axiom project,


e)  approval of an owner participation agreement with Axiom regarding subsidies for the senior citizen housing aspect of the project?


2.  Under the Act, may Councilmember Williams participate in the same decisions regarding the proposed Axiom project?

CONCLUSIONS


1.  As a board member of the Medical Center of Garden Grove, Mayor Donovan receives over $250 in annual income.  If a decision regarding the Axiom project will have a material financial effect on the Medical Center, Mayor Donovan may not participate in that decision.


2.  If a decision regarding the Axiom project will have a reasonably foreseeable financial effect of $10,000 or more on the fair market value or $1,000 or more on the rental value of Councilmember Williams' properties at 12291 and 12311 Harbor Boulevard, he may not participate in that decision regarding the Axiom project.


In addition, if a decision will have a material financial effect on Councilmember Williams' business or on any of his clients, who are a source of income and who are within 2,500 feet of the Axiom project, he may not participate in that decision regarding the Axiom project.


One of Councilmember Williams' real estate agents has a sale pending on a home which is within 300 feet of the Axiom project.  The person the agent represents is a source of income to Mr. Williams.  If a decision will have a material financial effect on this source of income, Councilmember Williams may not participate in that decision.

FACTS


Axiom Development and Investments, Inc., ("Axiom") proposes a mixed use development comprised of a seven-story medical office building and a three story 196-unit apartment facility for active senior citizens.  The medical office building will provide 70,000 square feet of leasable space.  The apartments will include a total of 132,000 square feet with recreational facilities.  The total development site consists of 6.62 acres. 


The proposed project adjoins the Medical Center of Garden Grove.  The Medical Center, a California Corporation which is a wholly-owned subsidiary of American Medical International ("AMI"), includes American Medical Enterprises and Palm Harbor Hospital, Inc.  The AMI facility consists of a hospital and medical offices. 


It is your understanding that the existing medical office facility's vacancy ratios are within accepted industry standards.  However, the construction of 70,000 square feet of additional medical office space may affect AMI's expenses and revenues through lost office space and increased advertising costs in order to compete with a newer medical office facility.  Conversely, Palm Harbor Hospital may benefit with the construction of the senior citizens' complex.


It is the opinion of the Senior Real Property Agent for the City of Garden Grove that the development of the Axiom project will affect property values of all existing development within close proximity to the proposed development.


The proposed Axiom project is located in both the Garden Grove Community Project Redevelopment Plan and the Harbor Corridor Specific Plan.  Although the redevelopment plan specified certain areas for redevelopment with office buildings, etc., it did not target specific buildings or properties for condemnation or acquisition.  The proposed development by Axiom will not change the amended redevelopment plan in any way, in fact, it will further its goals.  The Harbor Corridor Specific Plan is an ordinance constituting both the zoning and the general plan designations for most of Harbor Boulevard and adjacent areas in the City of Garden Grove.


Mr. Walter Donovan is the Mayor of the City of Garden Grove.  He is also on the Board of Directors for the Medical Center of Garden Grove.  As a member of the board, he receives $200 a month in compensation.


Councilmember J. Tilman Williams is the 100-percent owner of Satellite Financial, a real estate and insurance brokerage business.  His insurance writing business, which is divided between the sales of auto policies and homeowner's policies, grosses approximately $400,000 to $450,000 a year.  Mr. Williams has four clients who have purchased auto or homeowner's policies who are within 2,500 feet of the Axiom site.  He does not have any clients on the actual site of the Axiom project.


Mr. Williams, in joint tenancy with his wife, owns six parcels of property in Garden Grove.  These include:



1.  11942 and 11952 Garden Grove Boulevard, occupied by a radiator shop and a non-franchise fast food restaurant respectively.  This property is located 2,900 lineal feet west of the proposed Axiom development site and is in both the redevelopment area and the Harbor Corridor Specific Plan.


2.  12291 and 12311 Harbor Boulevard, occupied by Mr. Williams' insurance/real estate office and leased office space respectively.  This property is located 2,500 lineal feet north of the proposed Axiom Development site and is in both the redevelopment area and the Harbor Corridor Specific Plan.


3.  12292 and 12312 Thackery Drive, which are residential rental properties.  This property is located more than 2,500 lineal feet from the proposed development and is not in the redevelopment area.


Councilmember Williams has no plans to acquire other property or expand his holdings within the project area.  However, an agent in his real estate office is involved in the sale of two residential properties on Chaparral Drive, which are within 300 feet of the Axiom project.  One house is in escrow and the other house is listed for $218,000.  On the sale of a house, Mr. Williams' office derives about 30 percent of the commission.  

ANALYSIS


The Act prohibits a public official from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family or on, among other things: 



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.






Section 87103(a)-(d).


Both Mayor Donovan and Councilmember Williams are public officials.  (Section 82048.)  Therefore, they may not participate in a decision if it is reasonably foreseeable that the decision will have a material financial effect on any source of income of $250 or more within twelve months of the decision or on any business entity or real property in which either has an interest of $1,000 or more.  (Section 87103(a), (b) and (c).)  

Foreseeability


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required; however, an effect that is merely a possibility is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983; In re Thorner 1 FPPC Ops. 198.)

Materiality


The Commission has adopted several regulations to assist in determining whether the reasonably foreseeable effects of a decision will have a material financial effect.  These regulations contain different standards depending upon (1) whether the decision pending before the City Council directly or indirectly affects the officials' economic interests, and (2) the type of economic interest which would be affected by the decision.  (See Regulation 18702, copy enclosed.)

Mayor Walter Donovan


Mayor Donovan is on the Board of Directors of the Medical Center of Garden Grove, which is owned by AMI.  For his duties, he is compensated $200 a month.  Therefore, the Medical Center is a source of more than $250 in annual income to him and his income from the Medical Center is considered an economic interest in the Medical Center.   Accordingly, if a decision will have a material financial effect on the Medical Center, Mayor Donovan may not participate in that decision concerning the Axiom project.  We do not have enough facts regarding each decision in your inquiry. Therefore, you must evaluate each decision applying this standard.


Since the Medical Center is a business entity indirectly involved in the decision, Regulation 18702.2 (copy enclosed) applies.  For business entities meeting certain financial standards, this regulation determines the materiality of a financial effect on a business entity based on the increase or decrease in gross revenues, assets or liabilities, or the incurrence or avoidance of additional expenses or the reduction or elimination of existing expenses.  For example, a letter from Patrick P. Importuna, with the Economic Development Department, suggested that the construction of 70,000 square feet of additional space may affect AMI's expenses and revenues through lost office space and increased advertising costs in order to compete with a new medical office facility.  Conversely, he also suggested that Palm Harbor Hospital may benefit with the construction of the senior citizens' complex nearby.  Since we do not have any facts to determine which financial standard applies to the Medical Center, it is incumbent upon you to determine which financial standard applies and whether or not the effect will be material.  

Councilmember J. Tilman Williams


Councilmember Williams owns property both in the redevelopment area and in the Harbor Corridor Specific Plan.  In previous advice to your office, we advised that Councilmember Williams must disqualify himself from City Council decisions which relate to the adoption of a Specific Plan for the Harbor Corridor area.  (Lauterer Advice Letter, No. A-84-128.)


However, since the redevelopment plan and the Harbor Corridor Specific Plan have already been adopted, Regulation 18702.3 (copy enclosed) applies. This regulation deals with an official's real property interest which is indirectly involved in the decision.  The regulation states, in pertinent part, that the effect of a decision is material as to an official's real property if:




(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:





(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.



(b)  The reasonably foreseeable effect of a decision is not considered material as to real property in which an official has a direct, indirect or beneficial interest (not including a leasehold interest), if the real property in which the official has an interest is located entirely beyond a 2,500 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision; unless:



(1)  There are specific circumstances regarding the decision, its effect, and the nature of the real property in which the official has an interest, which make it reasonably foreseeable that the fair market value or the rental value of the real property in which the official has an interest will be affected by the amounts set forth in subdivisions (a)(3)(A) or (a)(3)(B); and


(2)  Either of the following apply:





(A)  The effect will not be substantially the same as the effect upon at least 25 percent of all the properties which are within a 2,500 foot radius of the boundaries of the real property in which the official has an interest; or


(B)  There are not at least 10 properties under separate ownership within a 2,500 foot radius of the property in which the official has an interest.


Councilmember Williams' office and rental office space, located at 12291 and 12311 Harbor Boulevard, is 2,500 feet from the Axiom project.  The rental properties on Thackery Drive are over 2,500 feet and the properties at 11942 and 11952 Garden Grove Boulevard are 2,900 feet from the Axiom project. 


Pursuant to Regulation 18702.3(a)(3), if a decision regarding the development of the Axiom project will have a reasonably foreseeable financial effect of $10,000 or more on the fair market value or $1,000 or more on the rental value of the properties at 12291 and 12311 Harbor Boulevard, Councilmember Williams may not participate in that decision.  Councilmember Williams also has an interest of over $1,000 in his business, which is located at 12291 Harbor Boulevard.  If a decision will have a material financial effect on his business, he may not participate in that decision regarding the Axiom project.  To determine materiality, subdivision (g) of Regulation 18702.2 would probably be applicable.  Regulation 18702.2(g) states that the decision is material as to a business entity indirectly involved in a decision if: 



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.


Your letter also stated that Councilmember Williams has four clients who have purchased auto or homeowner's policies who are within 2,500 feet of the Axiom site.  Under Regulation 18704.3(c)(1) (copy enclosed), these clients are a source of income to him.  If Councilmember Williams derived more than $250 in commission income from one of these clients within the past 12 months, Regulation 18702.6 must be applied.  Pursuant to this regulation, the effect of a decision is material as to an individual who is a source of income to an official if:



(a)  The decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or


(b)  The decision will affect the individual's real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.


Again, we do not have any facts to determine if the proposed project will have a material financial effect on any of these clients.


A real estate agent who works for Councilmember Williams is involved in the sale of two homes on Chaparral Drive, which are within 300 feet of the Axiom project.  The person from whom an official expects to receive commission income is a source of income within the meaning of Section 87103(c) if the income is promised to or received by the official within 12 months prior to the time when the decision is made.


Commission income is "promised" to a real estate agent when the sale is pending.  The mere fact that there is a listing which could generate commission income does not mean that the income is "promised."  (Larsen Advice Letter, No. A-82-192 and Adams Advice Letter, No. I-89-380, copies enclosed.)  Regulation 18704.3(c)(2)  provides that the person represented by an agent working under the broker's auspices is a source of income to the broker.  


Councilmember Williams has informed us that his agent sold one of the properties on Chaparral Drive and it is currently in escrow.  Since a sale is pending, the person the agent represents is a source of income to Councilmember Williams.  Therefore, you must again refer to the standards in Regulation 18702.6(b) to determine if a particular decision will have a material financial effect on the source of income.  Subdivision (b) of this regulation states that the effect of a decision is material if the decision will affect the individual's real property interest in a manner that is considered material under Regulation 18702.3.  Since the property is within 300 feet of the Axiom project, the effect of a decision is material unless there will be no financial effect upon the property (Regulation 18702.3(a)(1).)


I trust this answers your questions.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Jill R. Stecher







Counsel, Legal Division
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