




June 13, 1990

William J. Hayes

Bureau Chief

Department of Consumer Affairs

c/o Bureau of Electronic and

Appliance Repair

909 S Street

Sacramento, CA 95814






Re:
Your Request for Advice

Our File No. A-90-342

Dear Mr. Hayes:


This is in response to your letter requesting advice concerning your disclosure and disqualification obligations as Bureau Chief of the State Department of Consumer Affairs Bureau of Electronic and Appliance Repair under the Political Reform Act (the "Act").   

QUESTION


What are your responsibilities with respect to a testimonial dinner being held in your honor?

CONCLUSION


Any person that provided a gift to you of $50 or more must be disclosed on your statement of economic interests.  Where a group of persons makes a gift to you which aggregates $50 or more, but no one person provides a gift to you of $50 or more, it is sufficient to describe in general terms the group that gave the gift.  


Where you have received a gift or gifts of $250 or more from a person, you may not participate in any decision if it is reasonably foreseeable that the decision will have a material financial effect on that person or business.
 

FACTS


You are the Bureau Chief for the Bureau of Electronic and

Appliance Repair (the "bureau") in the Department of Consumer Affairs.  As a Gubernatorial appointee you are required to file an annual statement of economic interest, form 730.   The bureau registers and regulates electronic and appliance service dealers in California.  Many of the businesses regulated by the bureau are members of the California State Electronic Association (the "association").  


The Independent Warranty Servicers (the "sponsor"), a division of the association is planning to honor you as "man of the year" at a testimonial dinner.  You stated that in addition to the dinner itself, you will also be presented with a journal containing testimonials contributed by electronic and appliance manufacturers and service dealers.  Finally, you will also receive free lodging; this has been provided to the sponsor free of charge in conjunction with the rental of the banquet room in the hotel.  The cost of the dinner will be paid by attendees who will pay $75 each to attend.

ANALYSIS


The Political Reform Act was enacted by the people of the State of California by initiative in 1974.  The basis for the disclosure and disqualification provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


Thus, under the Act, every public official must disclose all his or her economic interests that could foreseeably be affected by the exercise of the official's duties.  (Sections 81002(c), 87200-87313.)  As a bureau chief of the Bureau of Electronic and Appliance Repair in the Department of Consumer Affairs, you are a public official under the Act and, consequently, are required to disclose certain statutorily specified investments, real property interests, sources of income and sources of gifts.  


You have asked specifically about your disclosure obligations with respect to a testimonial dinner being held in your honor.   Section 82028 provides in relevant part:

"Gift" means...any payment to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.


Thus, the dinner itself and any other any payment to you, to the extent that consideration of equal or greater value is not provided, creates disclosure obligations on your part.  Regulation 18726.4 (copy enclosed) provides:


The value to the official being honored at a testimonial dinner or similar event, which is not a fundraising event, is the official's pro rata share of the cost of the event to the sponsor, plus the value of any specific tangible gift received, such as a clock, trip, etc.  The tangible gift is to be valued according to Section 18726.


To determine the size of the total gift you have received as   a result of the dinner, you would take the total cost of the dinner and divide this total by the number of persons in attendance. (In re Gutierrez (1977) 3 FPPC Ops. 44, copy enclosed.)  For example, if 10 persons counting the honoree attended, one-tenth of the value of the dinner would be the value to each attendee of the event.  Consequently, one-tenth would also be a reportable gift to you.


In addition, other gifts to you must also be disclosed in their entirety.  The journal would be valued according to Regulation 18726(b):


Whenever the fair market value cannot readily be ascertained because the gift is unique or unusual, the value shall be the cost to the donor, if known or ascertainable; if the cost to the donor is unknown and unascertainable, then the recipient shall make a reasonable approximation.  In making such an approximation the price of similar items should be taken into account.  If similar items are not available as a guide, a good faith estimate shall be utilized.  Gifts must be valued for purposes of disclosure and disqualification even if unused, discarded or given to some other person, except as provided for in subsection (b) of Section 18726.1.


In addition, the value of the free room would also be a gift to you which must be disclosed in its entirety.  The value of the room would be the price for which the room normally rents.  If these gifts to you aggregate $50 or more, the gifts must be disclosed.   


To allocate the gifts among multiple donors, you would subtract the value received by each attendee as calculated above from the amount they paid to attend.  This is because the portion of the attendees payment that is a gift is only that portion for which fair and adequate consideration is not returned.  (Section 82030.)  The resulting figure would be the gift provided by each person.  



After you complete the calculations, any person that provided a gift of $50 or more must be disclosed.  Regulation 18726.6 (copy enclosed) provides:


A gift which is received from multiple donors must be disclosed if the gift's value equals or exceeds $50. The names of donors who individually have given less than $50 need not be separately disclosed; it is sufficient to describe in general terms those who gave the gift.  If, however, any donor or his or her agent or intermediary gave $50 or more, his or her name must be disclosed.


Thus, if no one person provided a gift to you of $50 or more, it is sufficient to describe in general terms the group that gave the gift.

Disqualification


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or any donor of a gift or gifts aggregating $250 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  Thus, the potential for disqualification only exists where a person or business has made a gift to you of $250 or more within 12 months prior to the decision. 


Should you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  John W. Wallace







Counsel, Legal Division
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Enclosure
