




May 25, 1990

Honorable Paul Sivley

39 Vine Street

San Carlos, CA  94070






Re:
Your Request for Advice

Our File No. A-90-343

Dear Councilmember Sivley:


This is in response to your letter requesting assistance concerning your responsibilities as a member of the San Carlos City Council pursuant to the conflict-of-interest provisions of the Political Reform Act (the "Act").   

QUESTION


As an employee of Pacific, Gas and Electric Company and a San Carlos City Councilmember, may you vote on a city council resolution to enact a utility user tax to be administered by the utilities in the jurisdiction?

CONCLUSION


You may participate in the utility user tax decision provided the decision will not have a material financial effect on Pacific, Gas and Electric Company.

FACTS


The San Carlos City Council is considering the imposition of a utility user tax in order to fund the following projects:


1.  Improvement of the city schools, parks, library and the city senior center;


2.  Expansion of child care services in the community;


3.  Creation of a community center;


4.  Creation of bicycle lanes and dog exercise areas; and,


5.  Maintenance of city facilities.


The utility user tax, as proposed, will impose a flat tax of 4% on the residents of San Carlos in relation to the resident's use of the utility services in the city.  The proposed ordinance specifically directs that the "telephone corporation," "electrical corporation," "gas corporation" and "cable television corporation" administer the new tax under the direction of the city Finance Director.  The utility companies will incorporate the tax into their bills and all the proceeds will be given to the city.


You stated that you are employed by Pacific, Gas and Electric Company ("PG&E"), one of the utilities that will be administering the tax in the proposed ordinance.  You also stated that should the proposed ordinance be enacted with the exemption for senior citizens and the $10,000 cap on the tax, PG&E will incur some programming costs.  You also stated that even if the exemption and cap are approved, the costs incurred by PG&E will be less than $250,000.

ANALYSIS


Section 87100 of the Act provides:  


No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.


As a member of the San Carlos City Council, you are a "public official" as defined in the Act.  (Section 82048.)  Thus, you may not use your official position to influence a governmental decision in which you know or have reason to know you have a financial interest.  

Economic Interests


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.





Section 87103(c) and (d).


You are employed by PG&E and, presumably, receive a salary from PG&E; PG&E is thus a source of income to you within the meaning of Section 87103.  If, in the aggregate, the salary was $250 or more in the past 12 months, PG&E is a potentially disqualifying financial interest for the purposes of Section 87103.  In addition, as an employee of PG&E, you have a potentially disqualifying economic interest in PG&E.  (Section 87103(d).)  Thus, you are required to disqualify yourself from any decision of the city council which could foreseeably have a material financial effect on PG&E, distinguishable from the effect on the public generally.

Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  


According to your facts it is clearly foreseeable that there will be a financial effect on PG&E from the decision.  You stated that depending on the specific provisions that are adopted PG&E may incur administrative costs.  Consequently, you may not participate in the consideration of the proposed user tax if PG&E will be materially affected by the decision.

Materiality


Regulation 18702.1 (copy enclosed) provides that the effect of a governmental decision is material if a business entity in which a public official has an economic interest is directly involved in the decision before the public official's agency.  PG&E is directly involved in a decision before the city council when PG&E, or their agent:



(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


(2)  Is a named party in, or the subject of, the proceeding concerning the decision before the official or the official's agency;


(3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.






Regulation 18702.1(b).


Applying this regulation to the user tax decision before the San Carlos City Council, we conclude that PG&E is not directly involved in the decision.  PG&E did not initiate the utility user tax by filing an application, claim, appeal, or similar request.  Further, PG&E does not appear to be a named party to the decision, although PG&E will be involved indirectly due to PG&E's status as one of several utility providers in the city.  Finally, the decision does not involve the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with PG&E.  


However, the Act also requires an official to disqualify himself or herself from participation in any governmental decision which will have an indirect material financial effect on an economic interest.  Whether the effect of a decision on a business entity that is not directly involved in the decision is material depends on the financial size of the business entity.  Regulation 18702.2 (copy enclosed) describes the standards, based on the financial size of the business entity, to determine whether the effect of the decision is material.  In the attachments to your letter you indicated that the appropriate standard applicable to PG&E would be subdivision (a).  Regulation 18702.2(a) provides that the indirect effect of a decision is material where:



(a)  For any business entity listed on the New York Stock Exchange or the American Stock Exchange:



(1)  The decision will result in an increase or decrease to the gross revenues for a fiscal year of $250,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S. nonindustrial corporations, in which case the increase or decrease in gross revenues must be $1,000,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $100,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S. nonindustrial corporations, in which case the increase or decrease in expenditures must be $250,000 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $250,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S. nonindustrial corporations, in which case the increase or decrease in assets or liabilities must be $1,000,000 or more.


We cannot determine the magnitude of the financial effect on PG&E that will be caused by the decision to enact the utility user tax.  We must leave this factual determination of materiality to you and your city attorney within the guidelines provided by Regulation 18702.2.  However, you indicated in your letter that you believed the administrative costs that might be incurred by PG&E were far less than the lowest applicable standard in Regulation 18702.2(a).  If this is the case, you may participate in the utility users tax decision.


I trust this letter has addressed your questions.  Should you have any further questions regarding this matter please feel free to contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace


Counsel, Legal Division
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