




June 13, 1990

Peter M. Greenwald

Principal Deputy District Counsel

South Coast Air Quality

Management District

9150 Flair Drive

El Monte, CA  91731






Re:
Your Request for Advice


Our File No. A-90-349

Dear Mr. Greenwald:


This is in response to your letter requesting advice regarding the responsibilities of the South Coast Air Quality Management District under the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTION


Are Arthur D. Little, Inc. and Almega, Inc. consultants to the South Coast Air Quality Management District with disclosure and disqualification responsibilities under the Act?

CONCLUSION


A "consultant" is a natural person who provides certain services to a state or local governmental agency.  Consequently, Arthur Little, Inc. and Almega, Inc. are not consultants to the district.  


However, the individual employees employed by Arthur D. Little, Inc. and Almega, Inc. who perform services for the district may be consultants, and subject to the disclosure and disqualification provisions of the Act.  If they are consultants, they are required to disqualify themselves from participation in decisions if it is foreseeable that the decisions will materially affect their sources of income or other economic interests.

FACTS


Pursuant to the Air Toxics Hot Spots Information and Assessment Act of 1987 (Health and Safety Code Sections 44300-44384) the South Coast Air Quality Management District (the "district") is required to assess the risks to public health caused by emissions of toxic substances for facilities within its jurisdiction.  In accordance with these duties, industrial and commercial businesses which emit toxic substances are required to submit an "inventory" plan describing the manner in which they propose to sample and analyze emissions.  The findings are to be used to more effectively implement emission control strategies.


Due to the great number of sources subject to the sampling and analysis requirements the district has contracted with two private consulting firms, Arthur D. Little, Inc. (hereafter "ADL") and Almega, Inc. (hereafter "Almega"), to review inventory plans.  Both Almega and ADL review inventory plans without district supervision pursuant to guidelines set up by the district.  District involvement is limited to examining a small sample of the plans reviewed by ADL or Almega.  


You have become concerned due to the fact that employees of ADL and Almega may have also conducted work for a source facility submitting a plan to the district.  You have asked whether ADL and Almega are "consultants" as defined in the Act, and therefore subject to the disclosure and disqualification requirements of the Act.

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Regulation 18700 (copy enclosed) as follows:



(a) "Public official at any level of state or local government" means every natural person who is a member, officer, employee, or consultant of a state or local government agency.




(2)  "Consultant" shall include any natural person who provides under contract, information, advice, recommendation or counsel to a state or local government agency, provided, however, that "consultant" shall not include a person who:





(A)  Conducts research and arrives at conclusions with respect to his or her rendition of information, advice, recommendation, or counsel independent of control and direction of the agency or any agency official, other than normal contract monitoring; and


(B)  Possesses no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.








(Emphasis added.)


Thus, according to Regulation 18700(a)(2), a consultant must be a natural person and cannot be a corporation.  Consequently, neither ADL nor Almega are consultants for purposes of the Act.  


However, the employees of ADL and Almega who work on district projects may be consultants (and consequently, public officials) under the Act.  The employees will be treated as consultants if the employees provide information, advice, recommendation or counsel to the district, unless the employees act independent of the district's control and direction, and possess no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.  (Regulation 18700(a)(2); Hayden Advice Letter, No. A-84-319; Rose Advice Letter, No. A-84-306; and Kaplan Advice Letter, No. A-82-108, copies enclosed.)


According to the materials you submitted, both Almega and ADL provide information, advice, recommendation and counsel to the district through their employees.  While you stated that the employees of the two firms do not have authority to approve, disapprove or modify inventory plans, they do provide the district with recommendations regarding these matters, and their recommendations are generally followed by the agency.  


However, consistent with the first facet of the exception to the definition of "consultant" in Regulation 18700(a)(2)(A) you stated that the firms' employees review the plans without the district's involvement.  The results are then submitted to the district.  In addition, however, the exception also requires that the employees possesses no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.  (Regulation 18700(a)(2)(B).)  Because the majority of plans the employees review are not reviewed by the district, it appears as to those plans, the employees make the final decision.  Thus, the exception is not applicable.


If there was "significant intervening substantive review" of the employees' recommendations by the district, the employees would not be participating in a governmental decision. Consequently, they would not be consultants under the Act.  (Regulation 18700(c);  Leidigh Advice Letter, No. A-89-320, copy enclosed.)
  This does not appear to be the case here.


Therefore, we conclude that the employees of Almega and ADL that provide information, advice, recommendation or counsel to the district are consultants within the meaning of the Act and subject to the disqualification and disclosure provisions of the Act.

Disqualification


As consultants to the district, the employees of ADL and Almega that provide consulting services to the district are prohibited from making, participating in making, or otherwise using their official position to influence a governmental decision in which they have a financial interest. (Regulations 18700 and 18700.1, copies enclosed.)  Section 87103 provides:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:


(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.


(e) Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.





Section 87103.


If the employees of ADL and Almega are consultants, and therefore public officials under the Act, they would be required to disqualify themselves from participating in any decision if it is reasonably foreseeable that the decision will have a material financial effect on an economic interest.  Clearly, the consultants would have an economic interest in their respective employers. (Section 87103(c) and (d).)  In addition, where an employee is also an owner of a 10% or greater interest in one of the firms, Section 82030 provides that the income to the individual also includes a pro-rata share of any income to the business entity.  (Webb Advice Letter, No. I-89-415, copy enclosed.)  


For an economic interest to be disqualifying with respect to a specific decision, the decision must have a reasonably foreseeable financial effect on the economic interest.  Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is substantial likelihood that it will occur.  Certainty is not required; however, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  


The materiality of a financial effect is governed by Regulation 18702, et seq.  Where an economic interest is directly involved in a decision before the official's agency, Regulation 18702.1(a) provides that the effect of the decision on the economic interest is deemed material.  Consequently, any employee of ADL or Almega who provides consulting services to the district must disqualify himself or herself from any decision directly affecting his or her employer.

Indirect Conflicts of Interest


Consultants subject to the conflict-of-interest provisions of the Act are also required to disqualify themselves from participation in district decisions which indirectly have a material financial effect on a business entity that is an economic interest of the consultant.  Whether the indirect effect of a decision is material depends on the financial size of the business entity.  Regulation 18702.2 (copy enclosed) provides that for a relatively small business entity, the effect of a decision is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


Thus, the consultant employees of ADL or Almega would be required to disqualify themselves from participation in any decision which could foreseeably increase or decrease the gross revenues, assets or liabilities of ADL or Almega by $10,000 or more, or increase or decrease expenses by $2,500.


In addition to disqualification responsibilities, consultants to the district are required to file statements of economic interest pursuant to the district's conflict of interest code.  If you have questions regarding these responsibilities, or any further questions regarding this matter, please feel free to contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace


Counsel, Legal Division
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