




July 25, 1990

Jim Rogers

City Treasurer

275 East Olive Avenue

P.O. Box 7145

Burbank, CA  91510






Re:
Your Request for Advice

Our File No. A-90-362

Dear Mr. Rogers:


You have requested reconsideration of the advice which we provided to you in Advice Letter No. I-89-719.  The following advice is based upon your May 15, 1990 letter, in which you clarified a discrepancy in the facts, and our telephone conversations, which added new facts.  This letter confirms the tentative advice given during our telephone conversation on July 6, 1990.

QUESTIONS


You are the Treasurer for the City of Burbank and you have personal investment interests with the Bank of America, First Interstate Bank, Chase Manhattan Bank and Security Pacific National Bank. 


(1)  May you participate in the decision on the RFP (request for proposals) regarding which bank the city will engage to transact certain city business? 


(2)  Once the bank has been selected, may you participate in decisions regarding the city's investments and transactions with the bank? CONCLUSIONS


The Act prohibits you from participating in or attempting to influence any governmental decisions that will have a foreseeable and material financial effect on any of the banks in which you have personal investments.  


(1)  You may not participate in the decision on the RFP because of your investment of more than $10,000 in Bank of America.  


(2)  Once a contract for certain services has been awarded to a bank, you may transact business and obtain those services from the bank, even if it is one in which you have an investment interest.  Under those circumstances, you are not exercising your discretion regarding those services obtained from that bank.  If you exercise discretion regarding the services you obtain from that bank, or any other bank, the advice given to you in letter I-89-719 must be followed.

FACTS


The facts regarding your personal investments remain the same as those stated in Advice Letter No. I-89-719.  In your position as the Treasurer for the City of Burbank, you make decisions regarding the investment of city funds.  In your letter you stated that you do not make investments in Bank of America, First Interstate Bank, Security Pacific National Bank, Chase Manhattan Bank, or in any bank.  


The City of Burbank has checking accounts with each of the above-named institutions.  The city buys government bonds, government agency instruments, banker's acceptances (on foreign banks) and commercial paper (not on banks) and uses the banks as brokers for the transactions.  The city buys investments through these banks, but does not make investments in these banks.


Therefore, you do not purchase stocks, bonds, time certificates of deposit or any instrument that is an obligation of a bank.


A committee, consisting of the Assistant City Manager, Management Services Director, Community Development Director, Assistant City Treasurer, and yourself, as Treasurer, will be deciding on a RFP (request for proposals).  Six banks, including the Bank of America, have submitted proposals and one will be selected as the bank with which the city will transact certain business.  The city budget contains $67,000 which will be paid to the bank as the annual fee for its services.

ANALYSIS


Advice Letter No. I-89-719 gave a thorough analysis of the materiality regulations and this letter reconfirms our earlier advice regarding disqualification.  As was discussed, the Act prohibits you from participating in or attempting to influence any governmental decisions that will have a foreseeable and material financial effect on any of the banks in which you have your personal investments.  


As we discussed during our telephone conversation on July 6, 1990, you may not participate in the decision on the RFP because of your investment of more than $10,000 in Bank of America.  Pursuant to Regulation 18702.1(a)(2) and (b)(2), the effect of the RFP decision is material as to Bank of America because it is directly involved in the decision. 


However, once the above-mentioned committee has selected and contracted with a bank for certain services, you may transact business and obtain those services, even if it is a bank in which you have an investment interest.  Under those circumstances, you are not exercising your own discretion regarding the services obtained from that bank.  For example, if the city decides to use Bank of America as its broker for all purchases of Treasury bonds, you may carry out your duties as Treasurer and purchase the bonds from Bank of America, since you do not appear to have any discretion in the matter.


If you are exercising discretion regarding the services obtained from any bank, the advice given to you in letter I-89-719 must be followed.  As explained in that letter, you may not exercise your discretion to obtain services or transact business with a bank in which you have an investment interest if there will be a foreseeable and material financial effect on the bank.


I trust that this letter has answered your questions.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Jill R. Stecher







Counsel, Legal Division
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