




June 20, 1990

Angil Morris

Office of the City Attorney

900 N. Palm Street

Turlock, CA  95380






Re:
Your Request for Informal Assistance/Confirmation of Telephone Advice

Our File No. I-90-373

Dear Ms. Morris:


We have received your letter dated May 21, 1990 seeking advice regarding the application of the conflict of interest provisions of the Political Reform Act ("the Act") to two members of the Turlock City Council, Mayor Curt Andre and Councilmember Carolyn Ratto.  Your request follows prior informal telephone advice provided to you by this agency on May 18, 1990, regarding the obligations of the two councilmembers.  We provide you with advice as the authorized representative of Mayor Andre and Councilmember Ratto, but because your request does not involve a specific pending decision, we are treating it as one for informal assistance only, pursuant to Regulation 18329(c) (copy enclosed).

QUESTIONS


(1)  Does Mayor Andre, a practicing optometrist in the City of Turlock, have a disqualifying conflict of interest concerning any matter which involves one of his patients?


(2)  Does Councilmember Ratto, whose spouse is a practicing dentist in the City of Turlock, have a disqualifying conflict of interest concerning any matter which involves a patient of her spouse's practice?

CONCLUSION


(1)  Mayor Andre must abstain from participating in any decision involving any of his patients if the patient has been a source of income to him, or has promised income to him, of $250 or more within 12 months prior to the time the decision is made.


(2)  Councilmember Ratto must abstain from participating in any decision involving any of her spouse's patients if the patient has been a source of income to her spouse, or has promised income to her spouse, of $500 or more within 12 months prior to the time the decision is made.

FACTS


Curt Andre was elected mayor of the City of Turlock in April 1990.  Dr. Andre, a practicing optometrist in the city, is the sole shareholder of Andre, Inc., through which he conducts his practice with another optometrist and from which both draw a salary.  Each optometrist sees a group of patients, and some of the patients maintain health insurance which, when appropriate, constitutes the payor for the services provided to the two groups of patients.  You have indicated that Dr. Andre is a listed provider in a "preferred provider organization" and patients select him from a listing of available optometrists.


Carolyn Ratto was elected to the City of Turlock city council in April, 1990.  Ms. Ratto's husband ("Dr. Ratto") is a practicing dentist in the city, and conducts his practice as a sole practitioner.

ANALYSIS


The Act prohibits a public official from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of official's immediate family, or on any source of income aggregating $250 or more within 12 months prior to the time when the decision is made.  (Section 87103(c).)  A public official also  has a financial interest in a decision when it is reasonably foreseeable that the decision will have a material financial impact on any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d).)   In addition, Section 82030 provides that the income of an individual also includes any community property interest in the income of a spouse.     


Because Dr. Andre is the elected mayor of the City of Turlock, he is a public official (Section 82048), and therefore any person or business that has been a source of income to him of $250 or more within the past twelve months may constitute a disqualifying economic interest as defined in Section 87103.


Because Ms. Ratto is an elected councilmember of the City of Turlock, she is a public official (Section 82048), and therefore any person or business that has been a source of income to her spouse of $500 or more within the past twelve months may constitute a disqualifying economic interest as defined in Section 87103.

Foreseeable Material Financial Effect


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  While certainty is not required, an effect that is merely a possibility is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983; In re Thorner (1975) 1 FPPC Ops. 198.)  To determine whether the effect of a decision on either Dr. Andre's or Ms. Ratto's financial interests is foreseeable, the facts specific to each decision must be assessed.  If it is determined that the effect of a decision is foreseeable, Dr. Andre and Ms. Ratto are disqualified from participation when the effect of the decision will be material and such effect will be distinguishable from the effect upon the public generally.  

(1)  Dr. Andre


When a patient of Dr. Andre appears before the council on a matter, Regulation 18702.1(a)(1) (copy enclosed) is applicable.  This regulation provides that when a source of income of $250 or more is directly before the city council as an applicant or the subject of the decision, the effect of the decision is deemed material and disqualification is required.  (Densmore Advice Letter, No. A-90-228; Combs Advice Letter, No. A-89-177, copies enclosed.)  


You have indicated that Dr. Andre and his associate both draw a salary from Andre, Inc.  Because he is the sole shareholder of Andre, Inc., Dr. Andre has a financial interest in a decision when it is reasonably foreseeable that the decision will have a material financial impact on Andre, Inc.  (Section 87103(d).)  When clients of Dr. Andre appear before the city council, Andre, Inc. is not directly before the agency and Regulation 18702.2 (copy enclosed) applies.  This regulation provides that for a relatively small business entity, the indirect effect of a decision is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.






Regulation 18702.2(g).


A client of Andre, Inc. is considered a source of income to Dr. Andre under Section 82030, and must therefore be considered in analyzing his duties under the Act.  (Leach Advice Letter, No. I-90-181, Webb Advice Letter, No. I-89-415, copies enclosed.)  If a patient of Dr. Andre who is not a source of income of $250 or more to Dr. Andre appears before the council for a decision, Dr. Andre will be required to disqualify himself from participating in the decision if the decision will have the above-noted impact on Andre, Inc.  (See Zaltzman Advice Letter, No. A-90-293, copy enclosed.)


 Because Dr. Andre is the sole shareholder in Andre, Inc., the potential conflict presented by the appearance of one of Dr.-Andre's patients before the council would not be obviated simply by Dr. Andre transferring all of his patients to his colleague; the patient would still remain a client of the business under Section 82030, and Dr. Andre still remains the sole shareholder of Andre, Inc.  (Webb Advice Letter, supra.)


The sources tapped by Dr. Andre's patients in order to pay for the professional services received does not change this conclusion.  You have indicated that because some of Dr. Andre's patients are covered by insurance policies, the insurance company "becomes the payor" to Dr. Andre for the services provided to the patient.  Nevertheless, the patient exercises sufficient control over the income received by Dr. Andre, simply by selecting Dr. Andre instead of other health care providers for the necessary care, so as to constitute a source of income to him.  (Larsen Advice Letter No. I-89-555, copy enclosed.)  

(2)  Ms. Ratto


When a patient of Dr. Ratto comes before the council, Ms. Ratto does not receive income directly from the patient.  However, because Section 82030 defines "income" to include the community property interest in the income of a spouse, a patient of Dr. Ratto is a source of income to Ms. Ratto; consequently she may not participate in any decision which will have a reasonably foreseeable material financial effect on her spouse's source(s) of income.


When a patient of Dr. Ratto appears before the council on a matter, Regulation 18702.1(a)(1) provides that the effect of the decision with respect to Ms. Ratto is deemed material and disqualification is required.  (Densmore Advice Letter, supra; Combs Advice Letter, supra.)  Because the disqualifying income is her community property interest in her spouse's income, the requisite threshold would be $500 or more in income during the preceding 12 months.   


Similarly, the sources tapped by the patients of Dr. Ratto in order to pay for the professional services they receive does not change this conclusion.  You have indicated that a large self-insured employer in the city, Foster Farms, has employees who are patients of Dr. Ratto and that Foster Farms had or will have projects that come before the city council.  Because the patient exercises sufficient control over the income received by Dr. Ratto, simply by selecting him instead of other health care providers for the necessary care, it is the patient, and not Foster Farms, that constitutes a source of income to him, and -- therefore -- to Ms. Ratto as well.  (Larsen Advice Letter, supra.) 

Public Generally Exception


Should it be determined that Dr. Andre or Ms. Ratto have a financial interest/source of income that will be financially affected by the decision, the two still may participate if the effect on their interests is not distinguishable from the effect on the public generally.  (Regulation 18703, copy enclosed.)  The "public" consists of the entire jurisdiction of the agency in question (In re Owen (1976) 2 FPPC Ops. 77, copy enclosed) -- in this instance, the City of Turlock.  This is so because all of the residents in the jurisdiction are Dr. Andre's and Ms. Ratto's constituents.  (In re Legan (1985) 9 FPPC Ops. 1, copy enclosed.)  


Because there are not facts particular to a specific pending decision, we can only provide general advice with respect to this matter, to wit: whether the effect of a particular decision will affect Dr. Andre's or Ms. Ratto's source of income in substantially the same manner as most of the residents or businesses in the city depends on the facts particular to the decision before the council.  If a decision which impacts an income source of Dr. Andre or Ms. Ratto will also result in an impact in substantially the same manner on most of the residents or business in the city, Dr. Andre or Ms. Ratto would be permitted to participate in the decision.


I trust this letter has provided you with the guidance you requested.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:
Jonathan S. Rothman







Counsel, Legal Division
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