




August 9, 1990

John G. Allen

Director

Ramona Municipal Water District

16611 Highway Valley Road

Ramona, CA  92065






Re:
Your Request for Informal Assistance


Our File No. I-90-384

Dear Mr. Allen:


This is in response to your letter requesting assistance concerning your responsibilities as a director of the Ramona Municipal Water District pursuant to the conflict-of-interest provisions of the Political Reform Act (the "Act").   Since your letter requests general guidance, we are treating your request as one for informal assistance and have provided the following general guidelines.  


Please note that nothing in this letter should be construed to evaluate any conduct that may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact.  (In re Ogelsby (1975) 1 FPPC Ops. 71, copy enclosed.)

QUESTIONS


1.  What are your obligations under the Act with respect to decisions that may affect your son's plumbing business?


2.  Where you are disqualified with respect to certain portions of a capital improvement plan which affect your real property, may you participate in other aspects of the same plan?

CONCLUSIONS


1.  You may not participate in any decision in which your son or his business is directly before you as an applicant or the subject of the decision.  You must also disqualify as to any decision which will indirectly materially affect your son or his business.  


2.  You may not participate in any decision which will foreseeably and materially affect your economic interests, or will affect the outcome of a decision from which you were disqualified.  Thus, where other portions of the capital improvement plan come before the district which will not affect those portions of the plan for which you were disqualified, and in which you have no economic interest, you may participate.


FACTS


You are a director for the Ramona Municipal Water District (the "district").  You also own property served by the district.  Recently the district began implementing a project to increase water service to the district.  You stated as part of that plan, the district had purchased a portion of your property for a water storage tank.  You abstained from the district's decisions concerning the acquisition of your land.


Now that the district has begun construction of the tank, you have become concerned that you may not be able to participate in other decisions concerning the plan.  You stated that the district is working with approximately eight to twelve land owners on aesthetics requirements for pipelines to feed the tank.  In addition, the district is realigning and resurfacing a major road which services the area.


In addition, you anticipate that the district will be considering proposals by developers to acquire water hook ups for new developments.  You stated you are concerned because your son's business will be bidding on plumbing contracts put out to bid by many of the developers.  Your son's business is a corporation to which you loaned money for start up costs.  In addition, you act as a salesman for your son's business, however, you stated you do not own any of the stock or receive any compensation for your services.  

ANALYSIS


The Political Reform Act was enacted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act provides:  


No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.


As a director of the Ramona Municipal Water District, you are a "public official" as defined in the Act.  (Section 82048.)  Thus, you may not use your official position to influence a governmental decision in which you know or have reason to know you have a financial interest.  


Participation in governmental decisions has been interpreted broadly in furtherance of the goals of the Act.  Participation includes voting, making an appointment, committing an agency to a course of action, entering into a contractual agreement on behalf of the agency, determining not to act, negotiating, advising or making recommendations to the decision-maker.  In addition, where a public official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the official's agency concerning a governmental decision, the official is considered to have used his official position to influence the decision.  (Regulations 18700 and 18700.1, copies enclosed.)

Economic Interests


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family

 or on:


(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  





Section 87103(b), (c) and (d).


According to Section 87103, as an employee of your son's business, even an unsalaried employee, your son's business is an economic interest.  Further, where an official makes a loan to another person, the person becomes a source of promised income for the full amount of the loan until the loan is repaid.  (Section 87103(c); Gross Advice Letter, No. A-84-040, copy enclosed.)  Thus, your son's business is a source of income to you for the balance of the money you loaned to the business, and a potentially disqualifying economic interest.


In addition, in the Hentschke Advice Letter (No. A-80-069, copy enclosed), we said:


In keeping with the purposes of the Act we conclude that in this case the president/majority shareholder of the corporation for which Mr. Larson works may also be considered a source of income to Mr. Larson.  Although for other purposes the corporation would be considered Mr. Larson's source of income, there can be no question that in a closely-held corporation situation such as here the president/majority shareholder of a corporation effectively controls the employment relationship itself.  Accordingly we conclude that the majority shareholder is a source of income to Mr. Larson  and he should therefore disqualify himself from any decision which would have a material financial effect on the shareholder.


Since it appears from your letter that your son owns his plumbing business as a sole proprietor, both your son and his business are considered sources of income to you.  Consequently, you may not participate in any governmental decision if you know or have reason to know the decision will have a reasonably foreseeable material financial effect on your son or his business.

Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  


The general rule set forth in In re Thorner (supra) is that where the business entity in which the official has a economic interest makes a bid on a contract or is preparing to make a bid, a financial effect on the business entity is reasonably foreseeable even if there is substantial competition.  (In re Thorner, supra.)  


For example, in Thorner the actual decision before the public official concerned requests for water variances for property slated for development.  There, the Commission determined that such decisions would foreseeably affect business entities who had bid or were preparing to bid on a contract with the developers or who were likely to supply the developers with goods.  Consequently, when your son's business has bid or is planning to bid on a plumbing contract with a developer, district decisions on the development will foreseeably affect your son's business.

Materiality


Regulation 18702.1 (copy enclosed) provides that the effect of a decision is material if any business entity in which a public official has an economic interest is directly involved in the decision before the public official's agency.  Your son's business is directly involved in a decision before the board of supervisors when the business, or the business' agent:



(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


(2)  Is a named party in, or the subject of, the proceeding concerning the decision before the official or the official's agency;


(3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.






Regulation 18702.1(b).


Where your son's business is directly involved in a decision before the water district you are required to disqualify yourself from participating in the board decision.  


In addition, the Act requires an official to disqualify him or herself from participation in governmental decisions which indirectly have a material financial effect on a business entity in which he or she has a financial interest.  Whether the indirect effect on a business is material depends on the financial size of the business entity.  Regulation 18702.2 (copy enclosed) provides differing standards of materiality which apply where a business entity is listed on the New York Stock Exchange or American Stock Exchange or Fortune Magazine Directory of the 500 largest U.S. Industrial Corporations (Regulation 18702.2(a) and (d)); or where the business entity is listed on the National Association of Securities Dealers National Market List (Regulation 18702.2(b), (e) and (f)); or where the business entity is listed on the Pacific Stock Exchange (Regulation 18702.2(c)).


Regulation 18702.2(g) provides that for a relatively small business entity, the indirect effect of a decision is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


In the alternative, if a district decision materially affects your son personally, you are also required to disqualify with respect to the decision.  Regulation 18702.6 provides:


The effect of a decision is material as to an individual who is a source of income or gifts to an official if any of the following applies:



(a)  The decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or


(b)  The decision will affect the individual's real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.


Consequently, where either source of income is directly before you as an applicant or the subject of the decision, Regulation 18702.1(a) provides that the effect of the decision on the source of income is deemed material and disqualification is required.  (Webb Advice Letter, No. I-89-415, copy enclosed.)  Where neither source of income is directly before you, you must still disqualify yourself where the sources of income will be indirectly materially affected.  

  
However, Regulation 18700.1 provides that an otherwise disqualified official may appear in the same manner as any other member of the general public before his or her agency in the course of its prescribed governmental function to represent his or her personal interests in real property if the property is wholly owned by the official or members of his or her immediate family.  Thus, if you are the sole owner of your property you may appear before the Ramona Municipal Water District in the same manner as any other member of the public, to advocate on behalf of your property interests.  However, your comments must be limited to your personal interests and you should take care to clarify that you are not acting in any official capacity.  (Larsen Advice Letter, No. A-87-151, copy enclosed.)  The councilmembers still would be prohibited from privately discussing these matters with other members of the city council or with other city officials.

Decisions Concerning the Storage Tank


As stated above, your property interests are independent potentially disqualifying economic interests under the Act.  Your properties' proximity to property which is the subject to a decisions may also result in disqualification.  For example, Regulation 18702.3 (copy enclosed) provides that the effect of a decision is material as to your real property if any of the following applies:  (1)  Your real property, or any part of your real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon your real property.  (2)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and your real property will receive new or substantially improved services.  (3)  Your real property is located outside a radius of 300 feet and any part of your real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:  (A)  $10,000 or more on the fair market value of your real property; or  (B)  Will affect the rental value of your property by $1,000 or more per 12 month period.


In our advice letter to William Sabourin (Advice Letter No. A-89-708, copy enclosed) you were advised that you could not participate in decisions concerning a water tank to be located on your property or in decisions concerning an easement across your property.  The letter stated:


As I indicated on the telephone, Mr. Allen may participate in any district decision concerning the capital improvement plan that does not relate to or have an effect upon the value of his real property.  As part of this, I indicated that Mr. Allen could not, therefore, participate in district decisions concerning the district's acquisition of his property or the district's placement of a water reservoir tank upon the property.  (See Sections 87100, and 87103(b), and Regulation 18702.1, copy enclosed.)  




*

*

*


Finally, you informed me that placement of the water reservoir tank on property acquired from Mr. Allen may involve placing underground pipes on other property owned by Mr. Allen that will not be acquired by the district.  You asked if Mr. Allen could participate in district decisions concerning this matter.  You also indicated that you did not think the placement of these pipes would have any financial impact upon Mr. Allen's property.  


By installation of these pipes, it appears that the district is creating an easement for itself on Mr. Allen's property.  Regulation 18702.1(a)(3)(A) (copy enclosed) generally prohibits an official from participating in decisions concerning the sale, lease or "a similar decision" involving his or her property.  Since an easement confers a right on its holder to some profit, benefit, dominion or lawful use out of or over the land of another (Guerra v. Packard (1965) 236 Cal.App.2d 272), it is similar in many respects to a sale or lease of real property.  Thus, Regulation 18702.1 would apply to the placement of these pipes across Mr. Allen's property.  Subdivision (c)(2) of Regulation 18702.1 permits Mr. Allen to participate in decisions concerning the easement if, in fact, the easement does not have a financial effect on Mr. Allen's property.  


You have also asked if you may now participate in other decisions of the district.  Generally, decisions are analyzed independently to determine if there will be a foreseeable material financial effect on an official's financial interest.  (In re Owen (1976) 2 FPPC Ops. 77, copy enclosed.)  Consequently, many times, large and complex decisions may be divided into separate decisions so that where a public official has a disqualifying financial interest as to one component of the decision, he may still participate in considering the other components provided the decisions are not interrelated and the official has no disqualifying interest with respect to the other components.  (Huffaker Advice Letter, No. A-86-343, copy enclosed.)  


However, under some circumstances a series of decisions may be too interrelated to be considered separately.  (Miller Advice Letter, No. A-82-119, copy enclosed.)  For example, since you were disqualified with respect to the easement that will run across your property, you may not participate in other decisions concerning other portions of the easement which would result in the entire project being completed or aborted.  Further, since you were disqualified as to decisions concerning the storage tank, you are also required to disqualify as all other decisions related to the storage tank if these decisions will either affect the fair market value of your property or affect the completion of the storage tank plan from which you were disqualified.  


Since you have not provided sufficient information with respect to these other decisions for us to determine whether they are severable from the decisions for which you were disqualified, we can only provide you with these very general guidelines.  You should contact the water district's attorney with respect to factual questions concerning the application of these rules.


I trust this letter has addressed your concerns.  Should you have any further questions regarding this matter or a specific decision that you would like advice on, please feel free to contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace


Counsel, Legal Division
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