




July 9, 1990

Diane Fishburn

Olson, Connelly, Hagel, Fong and Leidigh

300 Capitol Mall, Suite 350

Sacramento, CA 95814






Re:
Your Request for Advice







Our File No. A-90-386

Dear Ms. Fishburn:


You have requested advice on behalf of your client Cella Barr Associates ("CBA") and the City of Riverbank (the "city") regarding their obligations under the conflict-of-interest provisions of the Political Reform Act (the "Act"). 

QUESTIONS


CBA is the successful bidder on a proposed contract (the "contract") with the city.   The contract provides for the preparation of studies and plans for the adoption of a specific plan by the city of a 600-acre unincorporated area adjacent to the city limits (the "planning area").


1.
Would CBA staff be "public officials" within the meaning of Government Code sections 87100 and 87103 when providing services pursuant to the contract?


2.
Will the CBA staff's participation in the city's annexation and planning of the planning area create a conflict of interest?

CONCLUSION


1.
The CBA staff (as defined below) are public officials within the meaning of Government Code sections 87100 and 87103.


2.
The CBA's staff's participation in the city's annexation and planning of the planning area will create a conflict of interest if as a result of their participation the gross revenues of CBA will increase or decrease $10,000 in a fiscal year.

FACTS

1.
Entities and Individuals


The facts concerning the various entities and individuals involved in this request for advice are as follows:


A.
CBA


CBA is a private consulting firm.  It provides planning and  consulting services in engineering, surveying, landscape architecture, and hydrology to public and private entities.  CBA is a closely held corporation.


B.
The CBA Staff


Don Laidlaw is a vice-president of CBA and owns approximately 3.4 percent of the total outstanding shares.  He will be the project manager of the contract.  Other CBA staff will be involved, as well as several subcontractors selected by CBA.  None of these individuals owns a ten percent or greater interest in CBA, nor have any of these individuals provided services directly to Lloyd Glasgow. (Mr. Laidlaw and the other CBA staff working on the contract will be collectively referred to as the "CBA staff.")


C.
CBA's Relationship with Lloyd Glasgow


Mr. Glasgow is a land developer who has done business both as a sole owner (Liberty Developments) and as a partner in a business entity (Gruen Winters) in which he has a one-third interest.  Mr. Glasgow and CBA have had an on-going business relationship for several years.


Mr. Glasgow owns or has an interest in approximately 120 to 150 acres in the 600-acre planning area.  None of this area is zoned, and the land is currently undeveloped.  If the specific plan is adopted by the city, Mr. Glasgow may proceed with development of his property in the planning area.  

2.
Contract with City of Riverbank


The contract incorporates the terms of CBA's proposal (the "proposal") to the city.  (See Contract.)  Under the contract, CBA will conduct some of the preliminary studies and oversee the preparation of other studies by subcontractors.  CBA will also develop the draft specific plan itself and the draft environmental impact report.  


The contract generally provides that CBA and the other members of the consultant team will closely consult and coordinate with the city's staff and other public agencies.

ANALYSIS

1.
Public Official


Section 87100 prohibits any public official from making, or otherwise using his official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 to include every member, officer, employee or consultant of a state or local government agency.  Regulation 18700 (copy enclosed) defines "consultant":


"Consultant" shall include any natural person who provides under contract, information, advice recommendation or counsel to a state or local government agency, provided, however, that "consultant" shall not include a person who:


(A)
Conducts research and arrives at conclusions with respect to his or her rendition of information, advice, recommendation, or counsel independent of control and direction of the agency or any agency official, other than normal contract monitoring; and 

(B) 
Possesses no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.






Regulation 18700 (a) (2).


The Commission explained 18700(a)(2) in In re Maloney (1977)  3 FPPC Ops. 69 (copy enclosed), concluding that a certain survey-engineer was not a consultant.


When performing these services, the county surveyor-engineer is not involved in any official decision making.  He is merely carrying out the terms of decision making.  He is merely carrying out the terms of contract just as any vendor of goods or services to the county might.  He is not subject to the control or discretion of the county when he performs his work, but is governed only by the provisions of his contract.






Id. at 71 (emphasis added).


The CBA staff are consultants.  It is the nature of this contract that the CBA staff provide information, advice, recommendation or counsel to the city.  Under the contract, CBA will provide extensive amounts of information as a result of research and numerous studies involving traffic, wastewater treatment, sewers, drainage, water service, city buildings, city needs for capital equipment, financing, the housing market and other issues.  CBA will provide recommendations and advice to the city on these issues.  In particular, CBA will provide a draft specific plan for development of the planning area for the city's adoption.


The contract provides for a significant amount of control and direction by the city.  At minimum, it is evident from the CBA proposal that such control and direction will occur during the start-up period (Proposal, p. 2), in the traffic study (Proposal, p. 3), in the infrastructure study (Proposal, p. 6 "in close coordination with the City Engineer, the City Manager and staff"), in creation of the Park Master Plan (Proposal, p. 10), in the financial study (Proposal, pp. 13, 15), in the physical planning (Proposal, p. 21 "a closely coordinated, collaborating planning effort between CBA, team members, the City Manager and staff, the City Engineer and the Planning Commission"), in the creation of plan alternatives (Proposal, pp. 23, 24 "with the concurrence by the City Manager, CBA will prepare a Preliminary Draft Specific plan"), and in the creation of the specific plan (Proposal, p. 24 "CBA and its team . . . will coordinate extensively, (internally and with City and agency staff and commissions)," p. 29).  It is clear that a considerable amount of opportunities exist for the city's control and direction.  


Thus we conclude that the CBA staff are consultants and therefore "public officials" within the purview of the conflict-of-interest provisions of the Act.

2.
Conflict of Interest


The Act provides a four-part test to determine whether a public official has a conflict of interest in a particular governmental decision.  First, is the official making, participating in making, or using his official position to influence a governmental decision?  (Section 87100.)  Second, is it foreseeable that the decision will affect the official's economic interest?  (Section 87103.)  Third, will the effect of the decision on the official's economic interest be material?  (Id.)  Fourth, is the effect of the decision on the official's economic interest distinguishable from its effect on the public generally?  (Id. 87103.)  (See generally, West Advice Letter, No. A-88-406, copy enclosed.)


A.
Participation In A Governmental Decision


Regulation 18700 defines making or participating in making a governmental decision.  18700(c)(2) provides that a public official participates in a governmental decision when he advises or makes recommendations to a decision maker, without significant intervening substantive review, by (A) conducting research or making any investigation which requires the exercise of judgment on the part of the official and the purpose of which is to influence the decision; or (B) preparing or presenting any report, analysis or opinion which requires the exercise of judgment and the purpose of which is to influence the decision.


The CBA staff will be participating in a governmental decision.  The CBA staff will prepare and promote the adoption of various technical and policy documents for the city's annexation and development of the planning area.  Such documents, in their various recommendations, will constitute the exercise of judgment on the part of the CBA staff and the documents will eventually influence the city's decisions on annexation and planning.  In particular, the CBA staff will be drafting (and in effect recommending) a specific plan that will determine zoning and the location of public facilities, open space and streets. (See Contract and Proposal, pp. 26-27.)  The annexation of the planning area and the adoption of a specific plan are certainly governmental decisions, and CBA certainly participates in the making of these governmental decisions.  (See West Advice Letter, supra.)


B.
Foreseeable Financial Effect


The second issue is the foreseeability that the decision will affect the official's economic interest.  The parameters of  public official's economic interest are set forth by Section 87103. For the purposes of the question at hand, 


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or he immediate family or on:


. . .


(c)
Any source of income, other than gifts and other than loans . . ., aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.






Section 87103.


The CBA staff are employed by CBA and presumably will have received $250 or more in income for their services from CBA in the 12 months prior to any decision.  Therefore, we must examine the foreseeable financial effect on CBA, the "source of income."


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  Something more than a mere possibility that the effect will occur must exist.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  Given the facts you have presented, there is a substantial likelihood that the city's decision on the annexation and planning of the planning area would have a financial effect on CBA.  Mr. Glasgow is a developer.  He owns or has an interest in as much as 25 percent of the land in the planning area.  Mr. Glasgow plans to develop his property in the planning area.  As we discussed in our telephone conversation of June 20, 1990, if Mr. Glasgow cannot develop his property, he may sell it.  


As stated in your letter, since Mr. Glasgow is an established client of CBA, it is likely that CBA will be retained by Mr. Glasgow to provide services in connection with the development of his property in the planning area.  It is reasonably foreseeable that Mr. Glasgow will continue to retain CBA for services in the future, and at the very least CBA has a reasonable expectation that Mr. Glasgow will continue to retain CBA.  As we discussed in our telephone conversation of June 20, 1990, while many decisions regarding the specific plan have already been made by the city, there remains much room for the CBA staff's and the city's discretion. Thus whether Mr. Glasgow's land is zoned commercial, residential, mixed or open space, whether there are roads on or near his land, whether there is a park or school on or near his land and like questions will determine what development Mr. Glasgow will do and affect how much business he will send to CBA.  In sum, there appears a substantial likelihood that CBA's recommendations to the city will have an effect on how much business it receives from Mr. Glasgow.


C.
Materiality  



In order to determine if a decision's effect is material, it must first be determined whether the public official's economic interest is directly involved in the decision and whether the effect of the decision is material under Section 18702.1 (copy enclosed).  If the official's economic interest is not directly involved in the decision, or the effect of the decision is not material under Section 18702.1, then it must be determined whether the decision indirectly affects the official's economic interest.  Materiality is then determined under the appropriate regulation in Sections 18702.2 through 18702.6 (copy enclosed).  (Regulation 18702, copy enclosed.)


The CBA staff's participation in the annexation and planning of the planning area does not appear to have a direct effect upon the CBA staff's economic interests under the facts provided to us.    As none of the CBA staff has an ownership interest in CBA greater than ten percent, any benefit to Mr. Glasgow does not have any direct effect upon the CBA staff.  (Regulation 18702.1; see also Moe Advice Letter, supra).  


The CBA staff's economic interests may, however, be indirectly involved.  Under this analysis, whether the effect of the transaction is material is dependent on the size of the business entity.  In our telephone conversation of June 20, 1990, you informed me that CBA would fall within the asset and income standards under Regulation 18702.2(g).  Given such figures, the participation of the CBA staff in the decisions of the city are material if as to CBA:



(1)
The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)
The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)
The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.






Regulation 18702.2(g).


The question of moment appears to be whether the annexation and planning of the planning area will result in an increase or decrease of business to CBA from Mr. Glasgow of $10,000 or more in a fiscal year.   Given CBA's past business history with Mr. Glasgow and the known amount of land Mr. Glasgow has an interest in the planning area, this figure should be subject to reasonable calculation.


D.
Public Generally


Even if the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect is distinguishable for the public generally.  (Section 87103.)  If the decision does not affect all the members of the public in the same manner, disqualification may be required unless the effect of the decision on the source of income is the same as the effect on a significant segment of the public.  (Regulation 18703, copy enclosed.)  


The decisions to be made in connection with the development of the planning area will neither affect all the members of the public in the same manner nor will the effect be the same on a significant segment of the public.  Here an increase or decrease of business from Mr. Glasgow will affect CBA uniquely.


In sum, given the facts presented CBA it is reasonably foreseeable that the decisions regarding the annexation and development of the planning area, in which CBA is planning to participate in, will have a financial effect on CBA, and such effect is distinguishable from the public generally.  If this financial effect is material as set forth in Regulation 18702.2(g), then there will be a conflict of interest.


I trust that this letter has provided you with the guidance requested.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Mark Morodomi

SH:MM:dg

Enclosures

cc:  Thomas N. Hallinan, Esq.

