




July 17, 1990

Anne K. Mester

Public Utilities Counsel IV

State of California

Public Utilities Commission 

505 Van Ness Avenue

San Francisco, CA  94102-3298






Re:  Your Request for Advice







Our File No. A-90-389

Dear Ms. Mester:


This is in response to your request for advice on behalf of members of the California Public Utilities Commission, President G. Mitchell Wilk, Commissioner Stanley Hulett, Commissioner Patricia Eckert, Commissioner Frederick Duda, and Commissioner John Ohanian, concerning their duties under the conflict-of-interest provisions of the Political Reform Act ("the Act").  

QUESTION


Does a scale model of a parabolic trough design solar electric power plant collector plate, which was provided to each  member of the California Public Utility Commission by a small power producer, constitute a gift to each commissioner under the Act? 

CONCLUSION


The scale models are gifts to the commissioners and do not fall under the "informational materials" exception to the definition of gift under the Act. 

FACTS


On or about January 2, 1990, Luz Development and Finance Corporation ("Luz"), a small power producer, gave to each member of the California Public Utilities Commission ("CPUC") a scale model of a parabolic trough design solar electric power plant collector plate.   Each model had a name plate with one of the commissioner's names on it.  Enclosed with each model was a sheet explaining how the Luz system (a parabolic system which transforms solar energy to electricity), as exemplified by the model, worked.   


Several proceedings before the CPUC in which Luz is either directly or indirectly involved may be ready for CPUC's action in the next several months.  These matters were pending at the time that Luz gave the models in question.  However, because the commissioners only recently learned that the cost of the model was over $300, did the need arise for clarification of the characterization of the model under the Act.  


The commissioners contend that the models are educational devices which they use to demonstrate to foreign visitors and other interested persons state of the art technology in the production of solar thermal electricity.  Further, they argue that the models have no personal value to them in terms of personal use or in terms of resale.

ANALYSIS


Section 82028(a) defines a "gift" as any payment to the extent that consideration of equal or greater value is not received.  Section 82044 defines "payment" as a payment, distribution, transfer, loan, advance, deposit, gift or other rendering of money, property, services or anything of value, whether tangible or intangible.


Certain types of payments are excluded from the definition of "gift".  Specifically, Section 82028(b) provides that the term "gift" does not include:


(1)  Informational material such as books, reports, pamphlets, calendars or periodicals.  No payment for travel or reimbursement for any expenses shall be deemed "informational material." 


(2)  Gifts which are not used and which, within 30 days after receipt, are returned to the donor or delivered to a charitable organization without being claimed as a charitable contribution for tax purposes.

* * *


(6)  Personalized plaques and trophies with an individual value of less than two hundred fifty dollars ($250).



(Section 82028(b)(1),(2),(6).)


Under this definition anything of value given to a public official without cost is a gift and must be reported unless expressly exempted.  (Section 82028.)  Free informational material, such as reports or periodicals, are expressly exempted from the "gift" definition.  Although Section 82028 contains no specific reference to intangible informational material, the Commission has held that the exception for informational material may apply, under certain circumstances, to an intangible such as an informational tour.  (In re Spellman, 1 FPPC Ops. 16; accord Leidigh Advice Letter, No. A-89-248; but see, Olson Advice Letter, No. A-85-218 and the Aguilar Advice Letter, No. A-86-243, copies enclosed.)  


In your letter, you state that because the models have no value to the commissioners in terms of personal use or in terms of resale, you do not believe they should be considered as "gifts" under Section 82028(a).  Past Commission advice on this issue does not accept this interpretation.  The Commission has, over the years, received many inquiries concerning gifts to public officials.  Many such gifts were unique and not sold commercially.  (Cory Advice Letter, No. 75-116, copy enclosed.)  In some instances the official derived little or no benefit from the gift.  (In re Hopkins 3 FPPC Ops. 107.) Nevertheless, the Commission has found that these items have value and are deemed gifts to the officials.


You also urge the Commission to adopt the "informational material" exception.  You liken the scale model of a parabolic trough design solar electric power plant collector plate to a tour of the facility where the actual solar collector is located and in operation.  The Commission does not believe the personalized solar collector plate model in question is like the tours which we have  found to be informational material exceptions under the Act.  In those particular situations, the Commission found that the benefit flowed to the governmental agency and not to the individual who, under those particular circumstances, was merely acting as the conduit of the information on behalf of his or her agency.


The general rule is that public officials must report gifts of $50 or more.  Exceptions to this general rule must be narrowly construed.  (See Estate of Banerjee (1978), 21 Cal. 3d 527, 540.)  The model herein was given to each commissioner individually with his or her personally inscribed nameplate.  It was given to each Commissioner by a lobbyist employer at a time when a matter was pending before the CPUC in which the lobbyist employer had a financial interest.  The fact that the model may have been given by Luz for demonstration purposes does not alter the status of the model from a gift to a informational tour or to any of the other expressly provided exceptions under the Act.  If Luz had wanted to provide CPUC with a model for demonstration (informational) purposes, we believe it could have done so in a manner that would not have triggered the Act's disclosure and disqualification provisions.  (Kelly Advice Letter, No. A-89-458, copy enclosed.)


Since each of the commissioners has accepted the model with his or her name inscribed thereon without returning the model to the donor within the statutorily prescribed 30 days, and since the cost of the model exceeds $50, they must report the model as a gift from Luz Development and Finance Corporation on their statements of economic interests.  (Section 87207(a)(1).) 


Moreover, since the value of the model exceeds $250, the commissioners also may be required to disqualify themselves for 12 months after receipt from the pending decision which will have a reasonably foreseeable material financial effect, distinguishable from its effect on the public generally, on:


Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.


(Section 87103(e).) 


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner, 1 FPPC Ops. 198, copy enclosed.)  Based on the facts provided, it appears reasonably foreseeable that the decision regarding the approval of Southern California Edison's transmission line will have an economic effect on Luz.


In addition, the foreseeable effect on the donor also must be material to require disqualification.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, where a donor is directly before the official's agency, Regulation 18702.1 (copy enclosed) provides that the effect of the decision on the donor is deemed material and disqualification is required.  (Markman Advice Letter, No. A-89-172, copy enclosed.)  A party is directly involved in a proceeding when the party, either personally or by an agent:


(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.


(3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.



(Regulation 18702.1(b).)


Where a donor, which is a business entity, is not directly before the official's agency, Regulation 18702.2 applies.  Whether the indirect effect on a business entity is material depends on the financial size of the business entity involved.  We do not have sufficient information about the financial size of Luz.  A copy of Regulation 18702.2 is enclosed to enable you to determine whether a decision will have a material financial effect on Luz.


Even if the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect is distinguishable from the effect on the public generally.  (Section 87103.)  If the decision does not affect all the members of the public in the same manner, disqualification may be required unless the effect of the decision on the donor is the same as the effect on a significant segment of the public.  (Regulation 18703, copy enclosed.)


In sum, given the information presented to the Commission, it appears reasonably foreseeable that the pending decisions, including the decision of July 18 will have a financial effect on Luz, and such effect is distinguishable from the effect on the public generally.  If this financial effect is material as set forth in either Regulations 18702.1 or 18702.2, then there will be a conflict of interest and the commissioners will be required to disqualify themselves from acting on this matter. 


I trust that this answers your question.  If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Deanne Stone







Counsel, Legal Division

SH:DS:aa

Enclosures
