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August 15, 1990

Mary Jo Levinger

Town Attorney

Town of Los Gatos

P.O. Box 949

Los Gatos, CA  95031

Re:
Your Request for Advice

Our File No. A‑90‑422

Dear Ms. Levinger:

You have requested advice on behalf of Councilmembers Thomas J. Ferrito, Brent N. Ventura and Joanne Benjamin concerning application of the conflict‑of‑interest provisions of the Political Reform Act (the "Act").   The following advice is based upon the facts provided in your letter and our telephone conversation on July 12, 1990. 

QUESTION

Is there a relationship between the Jewish Community Center ("JCC") and the Jewish Federation of Greater San Jose ("Federation") such that a gift of travel from the Federation is also considered a gift from the JCC?

CONCLUSION

The JCC and the Federation are separate and autonomous 501(c)(3) non‑profit, charitable organizations.  Therefore, the Federation was the sole donor of a gift of travel to each of the councilmembers.  Councilmembers Ferrito, Ventura and Benjamin may participate in the land use permit decision, in which the JCC is the sole applicant.

FACTS

The Jewish Community Center, which is located in Los Gatos, is seeking approval from the Town Council of Los Gatos for a building and use permit to expand its facilities by constructing a gymnasium and fitness center.  The permits were denied by the Planning Commission and the JCC is now appealing to the Town Council.  The hearing on the appeal will be on September 4, 1990.

Councilmembers Ferrito, Ventura and Benjamin attended the International Conference of Mayors in Jerusalem, Israel as guests of the Federation.  Councilmembers Ferrito and Benjamin attended the conference in April, 1989; Councilmember Ventura attended the conference in April, 1990.

In previous advice to Mr. Papo, we determined that no limits applied to the Federation's gifts of three trips to Israel, which were each valued at $2,100.  (Papo Advice Letter, No. A‑89‑636.)  However, it was advised that each elected officeholder would have disclosure and disqualification obligations with respect to his or her gift.  

Both the Federation and the JCC are separate 501(c)(3) nonprofit, tax‑exempt charitable organizations which provide services to both the Jewish and non‑Jewish communities in the Greater San Jose area.  The Federation and the JCC are incorporated separately, and have separate and autonomous executive directors, staffs, and governing boards.  Each organization has independent operating policies and the funds of each organization are maintained separately.  

The Federation Board consists of 36 directors and the JCC Board consists of 23 directors.  Both boards are separate and autonomous, and each board has its own slate of officers.  Mr. Hudson, the President of the JCC, has a seat on the Federation Board, as do all the presidents of the beneficiary agencies.  The JCC is a beneficiary of both the Federation and the United Way campaigns.  

For fiscal year 1989‑90, the Federation's operating budget was $1,686,000, with the JCC receiving $142,000.  For fiscal year 1990‑91, the Federation's operating budget is projected at $2,186,354, and the JCC has been allocated $167,000.  For fiscal year 1989‑90, the JCC had an annual operating budget of approximately $1,292,000; the money received from the Federation represented 9 percent of the JCC's operating budget.

The Federation leases office space from the JCC, which is the sole owner of the property.

ANALYSIS

The Act prohibits a public official from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family or on, among other things: 

(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1000) or more.

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1000) or more.

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  

Section 87103(a)‑(e).

The three councilmembers are public officials.  (Section 82048.)  Therefore, they may not participate in a decision if it is reasonably foreseeable that the decision will have a material financial effect on any donor of a gift of $250 or more within 12 months prior to a decision.  (Section 87103 (e).) 

Both Councilmembers Ferrito and Benjamin traveled to Israel  in April, 1989.  Since this gift of travel was received more than 12 months ago, Section 87103(e) is inapplicable, regardless of who was the donor of the gift, and they may participate in the decision.

Source of the Gift

Since the question has been raised regarding a perceived relationship between the Federation and the JCC, it must be determined if the gift of travel from the Federation is also considered a gift from the JCC.  

Previous Commission opinions (In re Kahn (1976) 2 FPPC Ops. 151 and In re Lumsdon (1976) 2 FPPC Ops. 140) analyzed related business entities, such as corporations and subsidiaries, for purposes of reporting contributions.  These opinions focused on whether one of the entities exercised control over the other entities in the making of campaign contributions.  Without the element of control, the contributions were deemed to be made independently and, therefore, were not aggregated.

Based upon the facts provided, and by applying the rationale in Kahn and Lumsdon, the JCC and the Federation are not "related" organizations.  The JCC and the Federation are incorporated separately; they have separate and autonomous executive directors, governing boards, operating policies, funds and staffs.  One entity does not have control over the operation or decisions of the other, nor is there shared management and control between the two entities. 

Since the JCC and the Federation are totally separate organizations, the Federation's gift of travel to the three councilmembers is a gift solely from the Federation.  Since the JCC is the sole applicant before the Town Council, the conflict‑of‑interest provisions are not applicable to any of the councilmembers. 

I trust this answers your questions.  If you have any further questions regarding this matter, please contact me at (916) 322‑5901.

Sincerely,

Scott Hallabrin

Acting General Counsel

By:  Jill R. Stecher

Counsel, Legal Division
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cc:  Michael A. Papo

