




August 1, 1990

Richard R. Rudnansky

Forest and Rudnansky

900 College Avenue, Suite 8

Santa Rosa, CA  95404






Re:  Your Request for Informal Assistance







Our File No. I-90-429

Dear Mr. Rudnansky:


This letter is in response to your request for advice regarding the duties and responsibilities of members of the Larkspur City Council under the conflict-of-interest provisions of the Political Reform Act (the "Act").  You do not state in your letter that you have been authorized by the parties to seek our advice.  Additionally, you seek general guidance with regards to procedures to be followed when discussing and voting upon the various elements of the proposed general plan.  Accordingly, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18329(c)(3) (copy enclosed).   

QUESTIONS


1.  Under the Act, may a councilmember who owns a home within 300 feet of a proposed development participate in a decision to change the land use designation for the proposed development?


2.  If the councilmember must disqualify himself from participating in the decision, what is the appropriate procedure to follow?


3.  Since all councilmembers live within the City of Larkspur, what procedure should be followed when discussing and voting upon the various elements of the proposed general plan which would involve land within 300 feet of their residences?

CONCLUSIONS


1.  Under the Act, a councilmember who owns a home within 300 feet of a proposed development may not participate in any decision regarding the proposed development, including a decision to change the land use designation for the proposed development through a general plan amendment.


2.  A disqualified councilmember must disclose his or her disqualifying interests for the record and abstain from participating in the decision.  However, a disqualified councilmember may appear before the council as a member of the public to represent his or her own interests.


3.  When discussing the various elements of the proposed general plan, councilmembers may not participate in decisions regarding land within 300 feet of their residences.  However, each element of the general plan may be divided into subissues and discussed independently.

FACTS


The City of Larkspur is in the process of reviewing its general plan for the entire city.  All city councilmembers reside within the jurisdiction of the city.


Councilman Ronald Arlas owns a home that is located within a radius of 300 feet from the Wareham property in the City of Larkspur.  The Wareham property is currently zoned C-1 and C-2, general commercial.  The Wareham developers have submitted an application for a conditional use permit which they are required to obtain for their proposed use in these zones.  At the present time, the City of Larkspur is revising its general plan for the entire city.  If the general plan is adopted as submitted to the city council by the planning commission, it will include a redesignation of the land use on the Wareham property.  The application for a conditional use permit for the Wareham property will probably be subject to denial as being inconsistent with the general plan.


You are the city attorney for the City of Larkspur and in that capacity you are requesting our advice.

ANALYSIS


Section 87100 prohibits public officials from making, participating in making or using their position to influence governmental decisions in which they know or have reason to know they have a financial interest.  Councilmembers are public officials.  (Section 82048.)


An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.





Section 87103(a)-(e).


The City of Larkspur is in the process of amending its general plan.  Adoption of the various elements of the general plan will take place in incremental steps.  For example, while amending the traffic element, the councilmembers may consider subissues such as the location of a particular traffic signal, availability of parking at a particular location, and similar specific components of the plan.  In order to determine if a councilmember must disqualify herself or himself from participating in any decision related to these subissues, you must first determine whether it is reasonably foreseeable that the particular decision will affect the financial interests of any one of the councilmembers.  Then you must determine if the effect will be material.  Finally you must determine whether the decision will affect the official's economic interest in a manner that is distinguishable from the effect on the public generally.  

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  The Act seeks to prevent more than actual conflicts of interest, it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)


Mr. Arlas' personal residence is within 300 feet of the Wareham property.  The Wareham property is currently zoned general commercial.  It is reasonably foreseeable that any change in the land use designation for this property, including the proposed change to require a specific plan and mixed land use including residential, will have an economic effect on the value of Mr. Arlas' residence.  If the effect is material, Mr. Arlas may not participate in any decision involving the Wareham property, including issues arising from consideration of the general plan.

Materiality


The Commission has adopted regulations which provide guidance on whether the reasonably foreseeable effects of a decision will be considered material.  (Regulations 18702-18702.6, copies enclosed.)  The regulations establish different tests depending on whether the official's economic interest is directly or indirectly involved in the decision. 


A person or business entity is directly involved in a decision before an official's agency when that person or entity, either personally or by an agent:


(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.


(3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.





Regulation 18702.1(b)(1), (2) and (3).


Because it is the Wareham property which will be under consideration and not Mr. Arlas' residence, the effect of decisions regarding the Wareham property will affect Mr. Arlas indirectly.  When a real property interest is indirectly involved in the decision, the effect of a decision is material whenever the real property in which the official has an interest is located within a 300 foot radius of the boundaries or the proposed boundaries of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.  (Regulation 18702.3.)


Accordingly, unless Mr. Arlas can show that decisions regarding the Wareham property will have no financial effect upon his real property, he must disqualify himself and abstain from participating in any decision regarding the Wareham property if the effect is distinguishable from the effect on the public generally. 

Public Generally


The final element of a conflict-of-interest analysis is to determine whether the effect on the economic interests of a public official will be distinguishable from the effect on the public generally, or a significant segment of the public.  (Section 87103; Regulation 18703, copy enclosed.)  For the public generally exception to apply, any decision would have to affect a significant segment of the City of Larkspur in substantially the same manner as it would affect the councilmember.  (Dowd Advice Letter, No. A-88-214; Burnham Advice Letter, No. A-86-210, copies enclosed.)


The Commission has never adopted a strict arithmetic test for determining what constitutes a significant segment of the public.  However, in order to apply the public generally exception, the population affected must be large in number and heterogeneous in nature.  (In re Ferraro (1978) 4 FPPC Ops. 62; Flynn Advice Letter, No. I-88-430, copies enclosed.) 


You have advised me that the City of Larkspur has a population of approximately 14,000.  The Commission has carved an additional public generally exception for small jurisdictions.  This exception may be applicable in this instance.   Regulation 18703.1 (copy enclosed) provides that under certain special circumstances, the effect of a governmental decision on a public official's principal residence is not distinguishable from the effect on the public generally.  This exception is available if the public official's agency has jurisdiction over a population of 25,000 or less, covering a geographic area of ten square miles or less.  (Regulation 18703.1(a).)  However, the exception is not available if the decision will have a direct effect on the public official's principal residence or when the principal residence of the official is within a 300 feet radius from the boundaries of the property which is the subject of the decision.  Although this exception is not available to Mr. Arlas within the context of decisions affecting the Wareham property because his residence is within 300 feet of the property, the exception may be applicable to other councilmembers as they discuss the various elements of the general plan.


It should be noted that although a councilmember may be disqualified from participating in a decision regarding a particular component of the general plan, the councilmember may in some circumstances participate in the decision regarding whether to adopt the general plan as a whole.  (Haight Advice Letter, No. A-86-021, copy enclosed.)

Legally Required Participation


Because all councilmembers live within the jurisdiction of the City of Larkspur, the disqualification of one or more councilmembers may be required as the city council makes decisions regarding its amendment of the general plan.  A councilmember who has a conflict of interest with respect to a particular decision may not make, participate in making or in any way use his or her official position to influence the decision.  (Section 87100.)  This means that the councilmember may not vote on the decision, participate in the negotiations, advise or make recommendations, give an opinion, contact, appear before or otherwise attempt to influence any member, officer, employee or consultant of the agency.  (Regulations 18700 and 18700.1, copies enclosed.)


However, Section 87100 does not prevent any public official from making or participating in the making of a governmental decision to the extent his or her participation is legally required in order for the action or decision to be made.  The fact that an official's vote would be needed to break a tie does not make his or her participation legally required.  (Section 87101.)  A public official's participation is not legally required unless there is "no alternative source of decision consistent with the purposes and terms of the statute authorizing the decision."  (Regulation 18701(a).)

Quorum


The Commission has concluded that if, as a result of member disqualification, a public body cannot obtain a quorum in order to make decisions it is legally required to make, the public body may bring back as many disqualified members as is necessary to establish a quorum.  (In re Hudson (1978) 4 FPPC Ops. 13, copy enclosed.)  The means of selecting which disqualified member should participate is by lot or other means of random selection.


If a public official who has a financial interest in a decision is legally required to make or to participate in making such a decision, he or she must:


(1)  Disclose as a matter of official public record the existence of the financial interest;


(2)  Describe with particularity the nature of the financial interest before he or she makes or participates in making the decision; 


(3)  Attempt in no way to use his or her official position to influence any other public official with respect to the matter;


(4)  State the reason there is no alternative source of decision-making authority; and


(5)  Participate in making the decision only to the extent that such participation is legally required.





Regulation 18701(b).


Accordingly, as each subissue of the general plan comes up for discussion, councilmembers must determine whether their financial interests require their disqualification.  If at any time disqualification results in the lack of a quorum, as many disqualified councilmembers as are necessary to make a quorum may be requalified and participate in the decision.   Additionally, disqualified councilmembers may appear before the city council to represent their own personal interest.  (Regulation 18700.1(b).)


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division
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