




October 12, 1990

Vera M. I. Todorov

Deputy City Attorney

City of Oceanside

300 North Hill Street

Oceanside, CA 92054






Re:
Your Request for Informal Assistance







Our File No. I-90-440

Dear Ms. Todorov:


You have requested informal advice on behalf of the City of 
Oceanside (the "city") regarding the conflict-of-interest 



provisions of the Political Reform Act (the "Act").   As this letter only provides informal assistance, it does not provide   the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3), copy enclosed.)

QUESTIONS


You have asked a series of hypothetical questions concerning Company A, a consulting and project engineer for the city, and Company B, a construction contractor.


I.
Is Company A a public official under the Act?


II.
Do the principals of Company A have a conflict of interest under the Act when they also have an ownership interest in Company B?

CONCLUSIONS


I.
Company A is not a public official under the Act.  Depending on the circumstances, individuals in Company A may be public officials under the Act.


II.
The principals of Company A may have a conflict of interest when they also have an ownership interest in Company B.

FACTS


Company A is a consulting and project engineer for the city on Project X.  In its role as consulting engineer and under a contract with the city, Company A will design and prepare the plans and specifications for Project X.  The city engineer will review the work provided by the consulting engineer checking that the design and specifications comply with building codes and that the design and specifications fulfill the city's requirements under the contract.  After the city engineer's review, the design and specifications will be used by the city to solicit bids from construction contractors for the construction of Project X.   


In its role as project engineer, Company A would on behalf of the city interpret designs and plans, agree to change orders and price increases, decide upon construction materials and approve the adequacy of the work done on Project X by the construction contractor.  Company A would have the ultimate responsibility for overseeing the construction of Project X.  The city will not conduct an independent review of the decisions of the project engineer.



Company B is a construction contractor and wants to bid on the contract for the construction of Project X.  Two of the owners of Company A each own 33 1/3 percent of Company B.

ANALYSIS

I.
Public Official


Section 87100 prohibits any public official from making, participating in making, or otherwise using his official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 to include every member, officer, employee or consultant of a state or local government agency.  Regulation 18700 (copy enclosed) defines "consultant":


"Consultant" shall include any natural person who provides under contract, information, advice, recommendation or counsel to a state or local government agency, provided, however, that "consultant" shall not include a person who:


(A)
Conducts research and arrives at conclusions with respect to his or her rendition of information, advice, recommendation, or counsel independent of control and direction of the agency or any agency official, other than normal contract monitoring; and 

(B) 
Possesses no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.






(Regulation 18700(a)(2).)


In In re Maloney, (1977) 3 FPPC Ops. 69 (copy enclosed), the Commission further explained:


Our regulation defining the term "consultant" . . . excludes a person who does no more than provide advice, information, recommendation or counsel to an agency and whose advice is provided independent of the agency's control or discretion.  2 Cal. Adm. Code Section 18700(a)(2).  The preparation of surveys and engineering studies would appear to fall within this exclusion.  When performing these services, the county surveyor-engineer is not involved in any official decision making.  He is merely carrying out the terms of a contract just as any vendor of goods or services to the county might.  He is not subject to the control or discretion of the county when he performs his work, but is governed only by the provisions of his contract.



(Id., supra, at 71 (emphasis added).)


You have framed your questions to inquire of the obligations of Company A.  The conflict-of-interest provisions of the Act, however, look to the responsibilities of individuals who are involved in governmental decisions.  Regulation 18700(a)(2) defines a "consultant" as a "natural person."  Thus Company A itself cannot be a consultant.  Rather it is the personnel who actually perform the work for the city who are consultants and deemed public officials within the meaning of the Act.  The remaining analysis of this letter will apply to the individuals in Company A who are either performing or supervising the engineering work.


A.
The Individuals in Company A as Consulting Engineers


Where an engineer is not subject to the day-to-day review of the government entity and where an engineer is hired under a contract to perform design or other discrete engineering services for a specific project, we have advised that, for the purposes of the Act the engineer is not a consultant because the exception of 18700(a)(2) applies.  (Criss Advice Letter, A-82-029, copy enclosed.) 

Essentially, the engineer is being called upon to deliver a finished product -- a report, or a design -- and not to participate in or advise the District on general governmental decisions requiring engineering expertise.






(Id., footnote
omitted.)


As consulting engineers, the individuals in Company A will provide information, advice, recommendation or counsel to the city under contract for a specific project.  (Regulation 18700(a).)  They will design and provide specifications and plans for Project X.  We assume that the principals of Company A will not be subject to day-to-day review or direction by the city, other than normal contract monitoring.  Thus in their role as consulting engineers the individuals in Company A would not be public officials under the Act and not be subject to the conflict-of-interest provisions of the Act.


B.
The Individuals in Company A as Project Engineers


Whether the individuals in Company A acting as project engineers are public officials will depend on the level of their authority.  If the project engineers are to deliver something akin to a finished product for a specific price, then they will not be  consultants and therefore not public officials.  (See Criss Advice Letter, supra.)  If, however, the project engineers possess authority with respect to an agency decision beyond the rendition of information, advice, recommendation or counsel -- providing more than a finished product for a specific price -- the project engineers will be consultants.  (Regulation 18700(a)(2)(B).)  


The latter appears to be the case here.  More than providing information, advice, recommendation or counsel, the project engineers will be, in essence, making agency decisions.  The project engineers have the power to bind the city.  The project engineers will review and accept the adequacy of the work performed by the construction contractor.  The project engineers will also act on the city's behalf on all matters relating to design interpretation, change orders, price increases, and the type of construction materials to be used.


Thus the individuals in Company A will be consultants, for purposes of the Act, and therefore public officials, in two scenarios.  First, as consulting engineers they will be consultants if they are subject to the control or discretion of the city when they perform their work.  (Regulation 18700(a)(2)(A).)  Second, as project engineers they will be consultants if they possess authority beyond the rendition of information, advice, recommendation or counsel. (Regulation 18700(a)(2)(B).)

II.
Conflict of Interest


The following analysis assumes that the individuals in Company A are public officials under the Act.


The Act provides a four-part test to determine whether a public official has a conflict of interest in a particular governmental decision.  First, is the official making, participating in making, or using his official position to influence a governmental decision?  (Section 87100.)  Second, is it foreseeable that the decision will affect the official's economic interest?  (Section 87103.)  Third, is the effect of the decision on the official's economic interest material?  (Id.)  Fourth, is the effect of the decision on the official's economic interest distinguishable from its effect on the public generally?  (Id. 87103.)  (See Fishburn Advice Letter, No. A-90-386, copy enclosed.) 


A.
Making A Governmental Decision


Regulation 18700 defines "making a governmental decision."   "Making a governmental decision" includes obligating or committing an agency to any course of action or entering into any contractual agreement on behalf of an agency.  (Regulation 18700(b)(3),(4).)


The project engineers will certainly be obligating or committing the city to courses of action and entering into contractual agreements on behalf of the city.  On behalf of the city, the project engineers can agree to change orders, price increases, and the type of construction materials used and can accept or reject the adequacy of the construction contractor's work. These actions will bind the city and are governmental decisions.


B.
Foreseeable Effect On Economic Interest


The second issue is whether the decision will foreseeably affect an economic interest of the official.  The parameters of public official's economic interest are set forth in Section 87103.  For the purposes of the matter at hand,


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect on the official or a member of his or her immediate family or on:


(a)
Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

. . .


(c)
Any source of income, other than gifts and other than loans . . ., aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.



. . .






(Section 87103.)


Three economic interests under the Act may be involved here.  First, the decisions may affect a business entity, Company B, in which the principals may have a direct investment worth $1,000 or more.  (Section 87103(a).)  Second, the decisions may affect a source of income to the principals of Company A.  (Section 87103(c).)  The principals are 33 1/3 percent owners of Company B. It is very likely that Company B is a source of income aggregating $250 or more within the 12 previous months.  Third, the decisions may affect a business entity, Company B, in which the principals may be directors, officers, partners, employees or may hold positions of management. (Section 87103(d).) 


The relevant inquiry then is whether decisions by the principals in Company A as project engineers will have a reasonably foreseeable effect on their economic interests.  The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817; In re Thorner (1975) 1 FPPC Ops. 198 copy enclosed.)  


Given the facts you have presented, there is a substantial likelihood that decisions will have a effect on the economic interests of the principals of Company A.  The principals of Company A will have the authority to accept or reject the work of Company B.  The principals of Company A will have the authority to answer design questions by Company B, agree to change orders and price increases with Company B, and determine the type of construction materials used by Company B.  There is a substantial likelihood, if not certainty, that these decisions will have a financial effect on the principals' profits and Company B's costs and profits.  An effect upon the principals' economic interests is reasonably foreseeable.


C.
Materiality  



The next issue is whether the financial effect is material.  To determine if a decision's effect is material, we must first determine whether the official's economic interest is directly or indirectly involved in the decision.  (Regulation 18702, copy enclosed.)


We analyze each characterization of the officials' economic interests involved here.  Each of the economic interests may be directly involved.  A business entity is directly involved in a governmental decision if the decision involves the approval or denial of any contract with the business entity.  (Regulation 18702.2(b).)  The project engineers' decisions involving change orders, price increases, construction materials and acceptance of project work appear to fall in this category.   


An official's economic interest is also directly involved if a source of income is directly involved in the decision before the official.  (Regulation 18702.1(a)(1), copy enclosed.)  That is clearly the case here.  Company B, a source of income, would be directly involved in decisions by the project engineers on contract interpretation, change orders, price increases, construction materials, and the adequacy of Company B's work.


Thus it appears that the principals' economic interests are  directly involved in the governmental decision and the financial effect is material.  (Regulation 18702.1(a)(1).)  


D.
Public Generally


Even if the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect is distinguishable from its effect on the public generally.  (Section 87103.)


The decisions made by the engineers will affect the principals of Company A particularly and differently from the decisions' effect upon the members of the public.  As discussed above, the principals' decisions will uniquely affect the work and costs of Company B and as a result how much the principals will receive in income as owners of Company B.  The decisions' effect is distinguishable from the effect on the public generally.


In summary then, under the facts you have presented, the project engineers would have a conflict of interest.


I trust that this letter has provided you with the guidance requested.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Mark Morodomi
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Enclosures

