B.
The Principals As Consulting Engineers


1.
Participation in Making A Governmental Decision



Regulation 18700 defines participating in making a governmental decision.  Regulation 18700(c)(2) provides that a public official participates in a governmental decision when he advises or makes recommendations to a decision maker, without significant intervening substantive review, by (A) conducting research or making any investigation which requires the exercise of judgment on the part of the official and the purpose of which is to influence the decision; or (B) preparing or presenting any report, analysis or opinion which requires the exercise of judgment and the purpose of which is to influence the decision.


The consulting engineers will likely be participating in a governmental decision.  The consulting engineers will provide the design and specifications for Project X.  Those designs and specifications will be the basis for bids used to solicit bids for the construction of Project X and the city's decision to award the construction contract.  The consulting engineers would participate in the making of these governmental decisions.  (See West Advice Letter, No. A-88-406, copy enclosed.)


While the facts presented to us indicate that the city will conduct some level of review of the work of the consulting engineers, the nature of that review does not appear to satisfy the "significant intervening substantive review" standard of Regulation 18700(c)(2).  "Significant intervening substantive review" is interpreted narrowly.  Even if a consultant's participation in a decision is "reviewed" by the governmental entity, if the entity relies on the data or analysis prepared by the consultant without checking it independently, if the entity relies on the professional judgment of the consultant, or if the consultant in some other way actually may influence the final decision, there is no significant intervening substantive review. (See West Advice Letter, supra; Kaplan Advice Letter, No. A-82-108, copy enclosed.)  


The review conducted by the city engineer here appears to be only to ensure that the design and specifications conform with code requirements and the provisions of the contract between the city and Company A.  It is not clear whether the design and specifications will consist of data or analysis or whether such work will require the exercise of the professional judgment of the consulting engineers.  If the consulting engineers do perform such work, further review of the data, analysis and judgment is required to fulfill the standard of "significant intervening substantive review."


2.
Foreseeable Effect Upon An Economic Interest


Whether it will be reasonably foreseeable that the work performed by the consulting engineers will have an effect upon their economic interests will depend on the facts of each particular case.  The Commission's opinion in In re Thorner, supra, provides the analysis.  In Thorner the Commission was presented with a series of potential conflict-of-interest scenarios that could arise before a director of the Marin Municipal Water District who was also an owner of a ready-mix concrete company.  The director expected instances where various third-party entities would appear before the district directors to request variances from a moratorium on new water connections.  If the variances were granted there existed the possibility that the  director's company would bid to supply the projects to be constructed by the third-party entities.


The Commission found that the foreseeable effect upon the director's economic interest, and therefore a conflict of interest, depended on the degree of the director's expected future benefit.  Where the director's company had no known connection with the project before the board and although the director's company might later bid to provide supplies to the project, there was no reasonably foreseeable financial effect on the director's company.  Where the director's company was preparing or had made a  serious bid to supply the project, as a general rule, a financial effect was foreseeable, even with "substantial competition":


[W]hen the bid is made with a serious hope that the contract will be awarded to McPhail's we think a financial effect on McPhail's is reasonably foreseeable even if there is substantial competition . . . . Furthermore, the fact that a seriously competitive bid on the project is being prepared or has been made is likely to focus the attention of the Director on the fact that he may benefit if a variance is granted.  The ultimate test is whether the element of foreseeability, together with the other elements discussed earlier, is present to the point that the official's 'unqualified devotion to his public duty' might be impaired.







(Id., citations omitted.)


Thus the foreseeability of a financial effect depends on Company A's expectation or hope of future benefit from the project.  If for example at the time the consulting engineers perform their work, Company B is planning or preparing a bid to provide construction work on Project X, then a financial effect would be foreseeable.  If the  type of project is such that only Company B could provide the construction, then the financial effect would again be foreseeable.


3.
Materiality and Public Generally


The analysis for materiality and effect on the public generally would not differ from the above analysis for project engineers.  Company B would be directly involved in the decision to award the construction contract and therefore the decision's effect would be material.  (Regulation 18702.1(a)(1).)  The effect upon the principals of Company A of any decision to award the contract to Company B would uniquely affect what business Company B received and in turn the principals' income.  The effect is distinguishable from the effect upon the public generally.

