




December 19, 1990

Robert K. Olsen

Morrison & Forester

2000 Pennsylvania Avenue, N.W.

Washington, D.C.  20006-1500






RE:  Your Request for Informal Advice







Our File No.  I-90-451

Dear Mr. Olsen:


You have requested informal advice regarding the interpretation of the term "consultant" under the Political Reform Act (the "Act").   As this letter only provides informal assistance, it does not provide the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3), copy enclosed.)


QUESTION


Does a person who provides property tax consulting services under contract to a land developer (but not a government agency) in connection with the establishment of a local bond financing district come within the definition of a "consultant" under Regulation 18700(a)(2)?

CONCLUSION


No.  A person who has not entered into a contract with a state or local government agency to provide information, advice, recommendation or counsel to the government agency does not come within the definition of a "consultant" under Regulation 18700(a)(2).

FACTS


According to you, the Mello-Roos Community Facilities Act of 1982, (Section 53311, et seq.) provides for the establishment of special bond financing districts known as community facilities districts ("CFD").  Establishment of a CFD enables a local government agency to raise funds through the sale of bonds, the proceeds of which are used to finance the construction of community facilities (for example, fire stations, libraries, schools and parks) within the area covered by the CFD. 


The process of establishing a CFD typically is initiated by a land developer or other private party who makes a proposal to the relevant government agency to establish a CFD to finance the construction of facilities in an area the developer owns and wishes to develop.
The developer's presentation may include a proposed "tax spread," a methodology for apportioning the CFD taxes among the parcels of real property in the CFD.


Your client is a special tax consultant who designs the tax spread methodology and performs the calculations required in connection with a proposed CFD.  Your client provides its services under contract with the land developer or other private party in connection with a proposed CFD.  In these cases, your client has no contract, written or oral, with the government agency.


ANALYSIS


The Act imposes certain conflict-of-interest restrictions upon "public officials" in state and local government.  (Section 87100 et seq.)  Regulation 18700 defines "public official" to include, among others, a "consultant of a state or local government agency."  (Regulation 18700(a)(2), copy enclosed.) The regulation defines consultant as:

any natural person who provides, under contract, information, advice, recommendation or counsel to a state or local government agency, . . . . 





(Regulation 18700(a)(2), emphasis added.)


The definition of a consultant thus provides that a consultant be a natural person who provides certain services to a state or local government agency under contract with the agency.


Because your client, under the facts set forth above, has no contract with the government agency in connection with his CFD work, he is not a consultant under Regulation 18700(a)(2).


I trust that this letter has provided you with the guidance requested.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Mark T. Morodomi






Counsel, Legal Division
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