




July 19, 1990

Honorable Bobbie McGowan

9701 Las Tunas Drive

P.O. Box 668

Temple City, CA  91780-0668






Re:  Your Request for Advice







Our File No. A-90-452

Dear Ms. McGowan:


This letter is in response to your request for advice regarding your duties and responsibilities under the conflict-of-interest and disclosure provisions of the Political Reform Act (the "Act").

QUESTIONS


1.  You are an elected member of the Temple City City Council.  Does your position as an elected member of the California Teachers Association governing body create a conflict of interest under the Act?


2.  Does reimbursement for travel expenses, lodging and meals constitute reportable income for purposes of the Act?

CONCLUSIONS


1.  Your elected position to the California Teachers Association governing body does not create a conflict of interest under the Act.


2.  Reimbursement for travel expenses, lodging and meals does not constitute reportable income to the extent the California Teachers Association is a tax exempt corporation organized exclusively for educational, academic, and charitable purposes and you provide the association with adequate consideration for any payments you receive. 

FACTS


You have been a teacher in the State of California and a member of the California Teachers Association (C.T.A.) for 29 years.  In April 1990 you were elected to the city council of the City of Temple City.  You are an unsalaried elected member of the governing body of the C.T.A., State council.


As an elected member of the governing body of the C.T.A. you must attend eight meetings per year to act on C.T.A. policy matters.  You are reimbursed for travel expenses, lodging and meals.  To receive reimbursement you must attend all meetings and sign attendance sheets.  You must also present an itemized bill and receipts.  Depending on the cost of air fare, reimbursements total approximately $900 per year.


You are also an elected representative of the C.T.A. before the National Education Association (N.E.A.) Resolutions Assembly to be held in Kansas City, Missouri.  The C.T.A. will make a payment of $875 to each state representative to this assembly to cover the cost of travel, lodging and meals.  To receive this funding you must attend all meetings and sign daily attendance sheets.  Unused funds must be returned to the C.T.A.  Entertainment is not included in this funding.  While in Kansas City you will vote on N.E.A. proposed amendments to its constitution, bylaws, and standing rules, and you will also participate in the selection of new N.E.A. officers.

ANALYSIS


The Political Reform Act does not prohibit a public official from participating in nongovernmental activities.  However, the conflict-of-interest provisions of the Act may at times require that a public official disqualify himself or herself from participating in certain decisions.


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a member of the city council of the City of Temple City you are a public official.  (Section 82048.)


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.





Section 87103.


Section 87103 requires your disqualification from participating in any governmental decision if the decision will have a foreseeable and material financial effect, distinguishable from the effect on the public generally, on any source of income of $250 or more in the 12 months preceding the decision.  You have stated in your request for advice that you expect to receive payments from the C.T.A. in excess of $250 during the current fiscal year.  Participation in C.T.A. activities does not in and of itself create a conflict of interest under the Act.  However, if the payments you receive from the C.T.A. are reportable income to you, then you must not participate in governmental decisions which will have a foreseeable and material financial effect on C.T.A, which is distinguishable from the effects on the public generally.


The Act imposes certain filing and disclosure obligations on public officials.  (Section 87200.)  Sources of income in excess of $250, and sources of gifts in excess of $50, must be disclosed in the official's yearly statement of economic interests.  (Section 87207.)  Income includes gifts, including any gift of food or beverage, reimbursement for expenses, and per diem.  (Section 82030(a).) 


Thus, both income and gifts must be disclosed, and both income and gifts of $250 or more are potentially disqualifying financial interests.  Under the facts presented in your letter, the characterization of the payments received from C.T.A. is of importance.  If the payments are characterized as income, the payments may fall within one of the specified exceptions to the definition of "income" and, thus, not be reportable.  (Section 82030(b)(2).)  If the payments are gifts, the exceptions to income do not apply and the payments are disclosable.  (Riddle Advice Letter, No. A-89-200, copy enclosed.)


The primary distinction between a gift and income is whether the recipient has provided equal consideration in exchange for the payment.  Where a payment is received and the recipient does not provide consideration of equal or greater value to the source of the payment, the payment is considered a gift.  Conversely, where the recipient can demonstrate that he or she has provided equal or greater consideration for the payment, the payment is treated as income.  (Torrance Advice Letter, No. A-89-648, copy enclosed.)


Equal consideration means that each party receives benefits of equal value.  (In re Burciaga (1975) 2 FPPC Ops. 17, copy enclosed.)  While we have no exact formula to determine whether consideration of equal or greater value has been provided by the official, the following general guidelines may be of assistance.  The value of services rendered may be proven by evidence as to the customary rate of compensation for such services, irrespective of official status.  (Tassi v Tassi (1958) 160 Cal.App.2d 680, 690-691.)  Also relevant in the determination might be the length of time spent rendering the services, or whether the services are of the type not readily available from others.  Ultimately, however, the determination of whether equal consideration has been provided is necessarily a factual one.  (Ibid.)   


You are a teacher, an elected member of the California Teachers Association, and one of its representatives before the National Education Association.  In order to discharge your duties you travel to meetings.  While at the meetings, you participate in discussions and vote on matters affecting the membership of the California Teachers Association and the National Education Association.  Your attendance at these meetings is recorded in the daily attendance sheet.  You, as well as all other delegates, are reimbursed for travel expenses, lodging, and meals.  Under the circumstances, we conclude that the payments you receive are income.  Your active participation in the management of both organizations constitutes consideration of equal or greater value for the payments you receive from C.T.A. 


We now determine whether this income is disclosable.  The statutory scheme excludes from the definition of "income" any reimbursement for travel expenses and per diem received from a bona fide educational, academic, or charitable organization.  (Section 82030(b)(2).)  A corporation which is organized and operated exclusively for educational, academic, or charitable purposes, and which is exempt from taxation under the provisions of Section 501(c)(3) of the Internal Revenue Code qualifies for this limited exception to the reporting and disclosure requirements of the Act.  (Sonoda Advice Letter, No. A-89-179, copy enclosed.)   If you determine that the California Teachers Association is, in fact, a tax exempt educational, academic, or charitable organization, then any reimbursement of travel and per diem you receive from the organization is excluded from the definition of income and is neither reportable as income nor disqualifying under the conflict-of-interest provisions of the Act to the extent that you have provided the organization with adequate consideration. 


We trust this letter is responsive to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division
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