




August 15, 1990

Vash Webster

Valley Insurance Program

448 West Shaw Avenue

Fresno, CA  93704






Re:
Your Request for Advice 

Our File No. A-90-455

Dear Mr. Webster:


This is in response to your July 6, 1990, letter requesting advice concerning the conflict of interest provisions of the Political Reform Act (the "Act").  

ISSUES


You have sought our advice regarding the following objections to filing under your agency's conflict of interest code:


1.
John D. Hynes, resident agent for Giddings, Corby, Hynes, Inc., ("GCH"), has expressed his opinion that he should not be designated in your agency's conflict of interest code.   Mr. Hynes states that he is ".. not a Director, Officer, Partner, Trustee, Employee, or in any way responsible for management for Giddings, Corby, Hynes, the current resident agent, I assume no statement of economic interest would be applicable. ..".  


2.
Jim L. Peterson, certified public accountant for Martin Linger & Co., has also expressed his opinion that he should not be designated in your agency's conflict of interest code.  Mr. Peterson has stated that he "... does not make any decisions which may effect (sic) financial interests."  


Accordingly, Mr. Peterson has recommended that he be excluded from the Form 730 filing requirements as Auditor of the Valley Insurance Program Joint Powers Agency.

CONCLUSIONS


1.
The position of "resident agent" is specifically designated in the code for the Valley Insurance Program JPA and therefore persons in that capacity are required to file statements of economic interests.   


Mr. Hynes, as a resident agent, is required to disclose his personal interests as set out in the disclosure category portion of the Valley Insurance Program's conflict of interest code.  Mr. Hynes does not disclose those interests held by his employer.


2.
The position of "auditor" is also at present specifically designated in your conflict of interest code.  All persons occupying that position are subject to the financial disclosure provisions of the code.

FACTS


The conflict of interest code for the Valley Insurance Program's Joint Powers Agency was submitted to the Fair Political Practices Commission (the "Commission") for review and approval.  The Commission approved your agency's conflict of interest code on June 11, 1990.  Your code became effective July 11, 1990, and initial statements were due no later than August 13, 1990.

DISCUSSION


When promulgating a conflict of interest code, multi-county jurisdictional agencies such as yours, are required to follow the procedures as set out in Commission regulation 18750.1 (copy enclosed).  Regulation 18750.1 specifically requires that each agency which adopts or amends a conflict of interest code must utilize a 45-day public comment period.  Additionally, all designated positions are to be sent a copy of the notice and the proposed conflict of interest code 45 days prior to the adoption of the code.  The purpose of this direct notice is to ensure that all persons affected by the proposed code have been given adequate notice and a fair opportunity to present their views.  In your June 29, 1990, letter you stated that the agency followed this notice procedure.  


The concerns now being expressed by the resident agent and the auditor should have been raised and resolved during the code adoption process.  Unfortunately, these comments were not received during the comment period and thus the code was adopted by the Valley Insurance Program and approved by the Fair Political Practices Commission.  These positions are presently covered by the code and must file initial statements no later than August 13, 1990.


Gov. Code Section 87306 provides that every agency shall amend its code when change is necessitated by changed circumstances.  The Valley Insurance Program can take steps to amend its code to delete positions if those positions were included erroneously.  Any amendments to the code must be carried out under the procedures described in Commission Regulation 18750.1 (copy enclosed).


I believe a more important question here is whether these positions should be deleted.


Conflict of interest codes must specifically enumerate positions within the agency which involve the making or participation in the making of decisions which may foreseeably have a material financial effect on any financial interest for each such enumerated position, the specific types of investments, business positions, interests in real property, and sources of income which are reportable.  An investment, business position, interest in real property, or source of income shall be made reportable by the Conflict of Interest Code if the business entity in which the investment or business position is held, the interest in real property, or the income or source of income may foreseeably be affected materially by any decision made or participated in by the designated employee by virtue of his or her position.


By making a governmental decision we mean a public official "makes a governmental decision" when he or she, acting within the authority of his or her office:


(1)  Votes on a matter;


(2)  Appoints a person;

     (3)
Obligates or commits his or her agency to any course of action;


(4)
Enters into any contractual agreement on behalf of his or her agency;


(5)
Determines not to act, within the meaning of

sub-paragraphs (1), (2), (3) and (4), unless such determination is made because of his or her financial interest.




Regulation 18700(b)


A public official "participates in the making of a governmental decision" when, acting within the authority of his or her position, he or she:


(1) 
Negotiates, without significant substantive review, with a governmental entity or private person regarding the decision; or


(2)
Advises or makes recommendations to the decision-maker, either directly or without significant intervening substantive review, by:

(A)  Conducting research or making any investigation which requires the exercise of judgment on the part of the official and the purpose of which is to influence the decision; or

(B)  Preparing or presenting any report, analysis or opinion, orally or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence the decision.





Regulation 18700(c)


Page 7 of the Joint Powers Agreement provides in part that the auditor "... shall pay demands against the authority when the demands have been approved by the Executive Committee."  The agreement further provides that  "...the auditor shall make, or contract with " a Certified Public Accountant to make an annual audit...".  Initially it appears that the auditor's function may be ministerial in nature as its paying demands under the direction of the Executive Committee.  If, however, the auditor does have the authority to contract on behalf of the Authority, it would not be appropriate to delete this position from the code.


As to the resident agent, if he or she does not make or participate in the making of decisions as described above, including making recommendations as described above by Regulation 18700(c), it would be appropriate to propose this position for deletion.  Should you propose to delete this position, it will be necessary for you to provide a detailed job description or a duty statement.


If you should have further questions or concerns regarding this letter, or should you need assistance in the amendment process incorporating the above changes, please do not hesitate to contact the Legal Division at (916) 322-5901.  






Sincerely,

Scott Hallabrin

Acting General Counsel

By:
Cheryl A. Hoff

Staff Services Analyst

Legal Division
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