




September 5, 1990

Lynn Schenk

San Diego Port Commissioner

101 West Broadway, Suite 1500

San Diego, CA  92101






Re:  Your Request for Informal Assistance


Our File No. I-90-460

Dear Commissioner Schenk:


This is in response to your letter requesting assistance regarding your responsibilities as a San Diego Port Commissioner under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your advice request seeks general guidance with respect to potential conflicts of interest, we are treating your request as one for informal assistance.  

QUESTIONS


1.  Who is the source of the income received pursuant to your consulting agreement with Lorenz, Alhadeff, Lundin and Oggel for purposes of the disclosure and disqualification provisions of the Act?


2.  May you participate in the following:



(a)  Decisions concerning clients of Lorenz, Alhadeff, Lundin and Oggel from whom you have not received a part of the fee?


(b)  Decisions concerning clients of Lorenz, Alhadeff, Lundin and Oggel from whom you have received no fee if the client is represented by Lorenz, Alhadeff, Lundin and Oggel before the San Diego Unified Port District?


3.  What are your obligations with respect to knowing your economic interests and those of your spouse, and whether the economic interests will be affected by a decision of the district. 

CONCLUSIONS


1.  Where you receive income pursuant to a contract with the firm for referring a client to the firm, only the client is the source of this income, and not the firm.  When you perform services for your client and pay a percentage of the fee to the firm to cover overhead and use of the facilities, only the client is the source of this income to you.  When the firm refers clients to you to perform the work and you receive a percentage of the total fees billed and collected by the firm, both the firm and clients are the source of this full amount of income to you.


2.  With respect to any clients of the firm from whom you have not received a fee you must disqualify from any decision concerning such a client that will have a material financial effect on the firm.  This is true even where the firm appears before the district in a representative capacity representing the client's the firm.


3.  You must disqualify as to any governmental decision in which you know or have reason to know you have a financial interest.  As a general rule, an official "has reason to know" that a decision will affect a source of income whenever a reasonable person, under the same circumstances, would be likely to know the identity of the source of income and would be aware of the decision's probable impact on the source.  

FACTS


You are an appointed Commissioner of the San Diego Unified Port District (the "district).  In addition you have a sole proprietorship in a legal and consulting practice.  Your law practice operates through a consulting arrangement with the law firm of Lorenz, Alhadeff, Lundin and Oggel (the "firm").  However, you have no ownership or other interest in the firm.


Your consulting agreement with the firm provides that your legal services are offered exclusively through the firm, and that you represent both clients to the firm which are referred to you, and clients which you bring to the firm.  The contract provides that your association with the firm is an independent contractual relationship.


You described the manner of compensation as follows:


(a)  Where you bring a client to the firm and legal services are performed by other attorneys in the firm, you are entitled to a percentage of the professional fees billed and collected from the client, and the balance belongs to the firm;


(b)  Where you perform services for a client you have brought to the firm, the firm is entitled to certain percentage of the total professional fees billed and collected;


(c)  Where the firm refers a client to you, you receive a percentage of the total fees billed and collected for your services and the firm retains the remainder.


You are seeking guidance with respect to two specific groups of clients of the firm.  First you have asked about those clients who are sources of income to you ("source clients").  Second, you have asked about all other clients of the firm from whom you have received no part of their payment for services ("nonsource clients").

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 to include every member, officer, employee or public official of a state or local government agency.  As a member of the San Diego Unified Port District, you are a "public official" as defined in the Act.  (Section 82048.)  Thus, you may not use your official position to make or participate in making a governmental decision in which you know or have reason to know you have a financial interest.  

1.  Sources of Income


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.





Section 87103(c). 


According to Section 87103, any person or business that has made any payments to you is a source of income to you.  If, in the aggregate, the payments totalled $250 or more in the past 12 months, the source is a potentially disqualifying financial interest for the purposes of Section 87103.  


In your letter you describe three fact patterns by which you receive income pursuant to your contract with the firm.  The factual distinctions under the fact patterns result in different conclusions concerning the attribution of the income you receive.  Under the first fact pattern, you are entitled to a percentage of the professional fees billed and collected from a client where you only act as a "finder" in the transaction.  In other words, you receive a fixed percentage of the fee for bringing a client to the firm.  


In In re Carey ((1977) 3 FPPC Ops. 99, copy enclosed) the Commission concluded that where an individual had a contract with a business entity which provided that the individual had a contractual right to a portion of income received by the business in a transaction, that income was treated as being direct from the clients.  Consequently, under the first fact pattern only the clients are the source of this income, and not the firm.


Under the second fact pattern, you perform services for your client and you are entitled to the entire fee.  However, you pay a fixed percentage of the fee to the firm to cover overhead and use of the facilities.  Under this fact pattern it appears that only the client is the source of this income to you.


In the third fact pattern, the firm refers clients to you to perform the work.  You receive a percentage of the total fees billed and collected for your services and the firm retains the remainder.  Under these facts it appears that both the firm and the clients are jointly responsible for the income you receive.  Consequently, under the third fact pattern both the firm and clients are the source of this full amount of income to you.


Where you determine under any of the three arrangements described above that an individual or the firm is a source of income, the source must be disclosed and you may not participate in any decision that will have a reasonably foreseeable and material financial effect on the source of income.


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  


In addition, the foreseeable effect on your source of income must also be material to require disqualification.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, where a source of income is directly before the district, as an applicant or the subject of the decision, Regulation 18702.1(a) (copy enclosed) provides that the effect of the decision on a source of income is deemed material and disqualification is required.  (Combs Advice Letter, No. A-89-177, copy enclosed.)


Where the source of income is not directly before the district, but may be indirectly affected, Regulations 18702.2 and 18702.6 (copies enclosed) apply.  Whether the indirect effect on a business entity, such as the firm, is material depends on the financial size of the business entity.  Regulation 18702.2(g) provides that for a relatively small business entity, the indirect effect of a decision is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


Finally, where a source of income is a person and not directly before the district,  Regulation 18702.6 provides:


The effect of a decision is material as to an individual who is a source of income or gifts to an official if any of the following applies:



(a)  The decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or


(b)  The decision will affect the individual's real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.


However, even if you determine that you have a financial interest that will be financially affected by the decision, you may still participate if the effect on your interests is not distinguishable from the effect on the public generally.  The "public" consists of the entire jurisdiction of the agency in question.  (In re Owen (1976) 2 FPPC Ops. 77, copy enclosed.)  For the "public generally" exception to apply, the decision must affect your source of income in substantially the same manner as it will affect a significant segment of the district's jurisdiction.  (Regulation 18703, copy enclosed.)  Since the exception is necessarily fact dependent, we can only provide this general outline.

2.  Nonsource Clients of the Firm


With respect to any clients of the firm not covered above, you are obligated to disqualify from any district decision concerning such a client that will have a material financial effect on the firm.  Thus, the effect of a decision on a nonsource client of the firm would only be considered to the extent that the effect on that client will result in an increase or decrease in the gross revenues, the value of the assets or liabilities, or expenses of the firm.  Effects on nonsource clients of the firm which will not affect the firm itself do not result in a conflict of interest.


Moreover, where the firm appears before the district in a representative capacity representing nonsource clients, the firm is not considered to be appearing directly before the district provided the firm is acting only as an agent of client and has no economic interest in the decision.  (Gill Advice Letter, No. A-85-252, copy enclosed.)   Disqualification would be required where the indirect financial effect on the firm will be material.  For example, where the clients payment to the firm for representation was somehow contingent on the district's approval of the client's application, then the district's decision could materially financially affect the firm to the extent set forth in Regulation 18702.2.

3.  The "Knows or Has Reason to Know" Standard


An official knows that he or she has a financial interest in a decision if the official actually knows that it is reasonably foreseeable that a decision will materially affect a source of income.  As a general rule, an official "has reason to know" that a decision will affect a source of income whenever a reasonable person, under the same circumstances, would be likely to know the identity of the source of income and would be aware of the decision's probable impact on the source.  (Price Advice Letter, No. A-85-165, copy enclosed.)  


Generally, officials are presumed to know who have been sources of income to them.  Consequently, you would have reason to know of a conflict of interest where the district's materials include the name of a source of income.  Further, if a client owns property near property subject to a district decision, and this ownership is known to you or otherwise well publicized, you would be expected to be aware of the potential conflict of interest.  


In our letter to James Christiansen (Advice Letter, No. I-87-019, copy enclosed) the requestor suggested a method to avoid accidental participation in decisions in which a source of income to the requestor or the requestor's spouse might be involved.  We advised that the method would be helpful to the official in complying with the conflict-of-interest provisions of the Act.  Please note that the Christiansen Advice Letter dealt with a spouses partial interest in a partnership.  Under your facts the threshold for disclosure and disqualification is $250.


1.  The city staff would prepare in advance a list of those applicants who are expected to appear on the next city council agenda.


2.  She would give that list to her husband prior to the meeting.  Her husband would have his client list and the partnership income reviewed with due diligence by a member of the partnership's staff as to the threshold level of income (i.e., $1,000).  Ms. Christensen would then be advised whether any of those on the list had reached the threshold level.


3.  She would disqualify herself for all clients that were reported to her as exceeding the threshold of $1,000.


Your proposed method of determining which clients could create potential conflicts of interest is basically a good approach.  We have a few comments, however.  First, as we discussed above, city council decisions may directly or indirectly affect more than the applicants.  For example, if a decision were to affect real property adjacent to property owned by one of Ms. Christensen's husband's clients, and the effect on the client's real property would be foreseeable, material, and distinguishable from the effect on the public generally, then Ms. Christensen would be required to disqualify herself from participating in the decision.  Therefore, we suggest that the city staff provide Ms. Christensen with a description of the subject matter of the decisions pending before the city council, in addition to providing a list of the applicants.  

* * *


As you discussed in your letter, Ms. Christensen is required to disqualify herself from participating in a decision if he knows or has reason to know of her financial interest in the decision.  (Section 87100.)  The approach you have suggested would be evidence of Ms. Christensen's good faith effort to comply with the disqualification requirements of the Act. (Footnote omitted.)  Nevertheless, Ms. Christensen should be informed that her responsibility for disclosure and disqualification cannot be transferred to a staff person in her husband's firm.  If she becomes aware of her husband's clients through other means, such as during a social function or during conversations with her husband, she may also know or have reason to know of her financial interest in a particular decision.


Of course, whether you know or have reason to know is necessarily a factual question and must be determined on a case-by-case basis.


I trust this letter has addressed your concerns.  Should you have any further questions regarding this matter or a specific decision that you would like advice on, please feel free to contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace


Counsel, Legal Division
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