




November 29, 1990

Kenneth L. Nelson

City Attorney

City of Torrance

3031 Torrance Boulevard

Torrance, CA  90503






Re:
Your Request for Informal Assistance

Our File No. I-90-480

Dear Mr. Nelson: 


Pursuant to our telephone conversation with Bill Quale of your office we are sending this follow up letter in response to your request for advice on behalf of Bill Applegate concerning his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act")  as a member of the Torrance City Council and redevelopment agency board.  Your request seeks general advice, consequently we are treating your request as one for informal assistance pursuant to Regulation 18329(c) (copy enclosed).

QUESTION


Mr. Applegate is a commercial and industrial real estate broker.  His professional activities consist of leasing space in the City of Torrance.  How does this affect his duties under the conflict-of-interest provisions of the Act?

CONCLUSION


The customers whom Mr. Applegate represents in real estate transactions which produce $250 or more in commission income for Mr. Applegate will be sources of income to him.  Consequently, Mr. Applegate is required to disqualify himself from participating in any city council or redevelopment agency decision which would foreseeably and materially affect the customer.


Moreover, Mr. Applegate is required to disqualify himself from participating in any city council or redevelopment agency decision which would foreseeably and materially affect any source of income of more than $250 in the last 12 months, including:  (1)  Any person represented by an agent working under Mr. Applegate's auspices if Mr. Applegate receives a commission from the transaction;  (2)  Any brokerage business entity through which Mr. Applegate conducts business; and, (3)  Any person who receives a finder's or other referral fee for referring a party to the transaction to Mr. Applegate, or who makes a referral pursuant to a contract with the broker.

FACTS


Bill Applegate is a member of the Torrance City Council and the City of Torrance's Redevelopment Agency.  Councilmember Applegate is also a commercial and industrial real estate broker.  His job consists of leasing and arranging for the lease of commercial office space in the City of Torrance for which he receives commission income.  


You have become concerned that the councilmember's brokerage activities will result in conflicts of interest with respect to city council and redevelopment agency decisions.  For example, a recent decision of the city council concerned Torrance's City Budget and included adoption of an ordinance which would impose a tax of five-cents per square foot on commercial office buildings.  You advised the councilmember to abstain from that decision because of the potential for a conflict of interest.

ANALYSIS


Section 87100 prohibits any public official from making, participating in, or using her official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on:



(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  





Section 87103(c) and (d). 


Mr. Applegate is a real estate broker in the City of Torrance.  In the course of performing his occupation, the councilmember will receive commission income with respect to real estate transactions in the City of Torrance, in many cases the income will be greater than $250.


As discussed in our telephone conversation with Mr. Quale, Regulation 18704.3 (copy enclosed) provides guidelines for the attribution of commission income for conflict-of-interest purposes.  Regulation 18704.3 provides:


(c)  The sources of commission income in a specific sale or similar transaction include for each of the following:

* * *


(2)  A real estate broker:



(A)  The person the broker represents in the transaction;



(B)  If the broker receives a commission from a transaction conducted by an agent working under the broker's auspices, the person represented by the agent;



(C)  Any brokerage business entity through which the broker conducts business; and



(D)  Any person who receives a finder's or other referral fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.

* * *


(d)  For purposes of determining whether disqualification is required under the provisions of Sections 87100 and 87103(c), the full gross value of any commission income for a specific sale or similar transaction shall be attributed to each source of income in that sale or transaction.


Thus, pursuant to the requirements of the Act, Mr. Applegate is required to disqualify himself from any decision before the city council which would foreseeably and materially affect any economic interest, including sources of income of $250 or more during the 12 months preceding the decision, if the effect on the business or the customer would be different from the effect on the public generally.  (Section 87103(c) and (d).)  


Furthermore, customers will remain economic interests to Mr. Applegate for purposes of disqualification until a total of 12 months has elapsed since they provided $250 or more in commission income to Mr. Applegate.  (Section 87103(c).)  Therefore, for a period up to one year, Mr. Applegate also will be required to disqualify himself from participating in city council or redevelopment agency decisions which would foreseeably and materially affect his sources of income.

Foreseeability


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required; however, an effect that is merely a possibility is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983; In re Thorner 1 FPPC Ops. 198, copy enclosed.) 

Materiality


The Commission has adopted several regulations on the subject of material financial effect.  These regulations contain different standards depending on:  (1)  Whether the decision pending before the city council directly or indirectly affects Mr. Applegate's economic interests, and (2)  The type of economic interest which would be affected by the decision (i.e., interest in real property, business entity that is a source of income, individual who is a source of income).  We begin with an explanation of the regulations which provide appropriate guidance to determine whether the effect of a decision which directly involves an economic interest of Mr. Applegate will be material.


1.  Direct Effect on a Source of Income


Regulation 18702.1(a) (copy enclosed) requires Mr. Applegate to disqualify from any decision which directly involves a person or business entity who has provided $250 or more in income to Mr. Applegate during the preceding 12 months.  Disqualification is required unless there will be no financial effect on the person or business entity who is a source of income to Mr. Applegate.  A person or business entity is directly involved in a decision before the city council when that person or entity, either personally or by an agent:




(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;




(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.




(3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.






Regulation 18702.1(b) (1)-(3).


Therefore, if a source of income, or any economic interest of Mr. Applegate initiates or is otherwise directly involved in a city council or redevelopment agency proceeding, and there will be a measurable financial effect on the economic interest, Mr. Applegate will be required to disqualify himself from participating in decisions in that proceeding.  


2.  Indirect Effect on a Source of Income


Mr. Applegate is also required to disqualify himself from participating in decisions which would indirectly have a foreseeable material financial effect on an economic interest. Regulation 18702.2 (copy enclosed) provides standards for determining whether the indirect effect of an agency's decision will be material:



(g)  For any business entity not covered by subdivisions (a), (b), (c), (d), (e) or (f):




(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or




(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or




(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.


If the city council or redevelopment agency is faced with a decision which is likely to produce an effect of this magnitude on any economic interest which is a business entity, Mr. Applegate is required to disqualify from participating in that decision.


Where economic interests are individuals, we refer to Regulation 18702.6 (copy enclosed).  This regulation provides:



The effect of a decision is material as to an individual who is a source of income or gifts to an official if any of the following applies:


(a)  The decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or


(b)  The decision will affect the individual's real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.


Therefore, if the decision in question would indirectly affect the individual's income, investments or other assets by $1,000 or more, Mr. Applegate is required to disqualify himself from participating in the decision.  If the decision would indirectly affect the customer's real property, the guidelines in Regulations 18702.3 and 18702.4 (copies enclosed) apply.


For example, if the city council were voting on a decision to develop real property within 300 feet of Mr. Applegate's customer's real property, Mr. Applegate is required to disqualify himself from participating in that decision unless there would be no financial effect on Mr. Applegate's customer's real property.  (Regulation 18702.3(a)(1).)  If, instead, the city council is voting to permit development of real property located between 300 to 2,500 feet from Mr. Applegate's customer's real property, Mr. Applegate may participate in the decision unless it is likely to affect either: (1)  The fair market value of Mr. Applegate's customer's real property by $10,000 or more; or (2)  The rental value of Mr. Applegate's customer's property by $1,000 or more per 12-month period.  (Regulation 18702.3(a)(3).)  If Mr. Applegate's customer's real property is located more than 2,500 feet from the property to be developed, Mr. Applegate may participate in the decision unless there are unique factors about the decision and Mr. Applegate's customer's property which make it likely that there will be a significant effect on Mr. Applegate's customer's real property.  (Regulation 18702.3(b).)

The "Public Generally" Exception


Even if decisions before the city council would have a material financial effect on an economic interest of Mr. Applegate, Mr. Applegate's disqualification from these decisions is required only if the effects on Mr. Applegate's economic interests are distinguishable from the effect on the public generally.  (Section 87103.)  For the "public generally" exception to apply, a decision must affect Mr. Applegate's economic interests in substantially the same manner as it will affect a significant segment of the public.  (Regulation 18703.)  In Mr. Applegate's case, the "public" is the population of the City of Torrance.  (See In re Owen (1976) 2 FPPC Ops. 77, 81, copy enclosed.)


For example, the "public generally" exception would apply if a decision would materially affect Mr. Applegate's customer's residential property, but also would affect most of the residential property owners in the city in substantially the same manner.  In that case, Mr. Applegate would be permitted to fully participate in the city council decision.


I hope this letter has addressed your concerns with respect to the conflict-of-interest provisions of the Act.  If you have any questions regarding this matter, please feel free to contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace


Counsel, Legal Division
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Enclosures

