




August 14, 1990

Art Bloomer

City Councilmember

City of Irvine

4 Pintail

Irvine, CA  92714






Re:
Your Request for Advice 

Our File No. A-90-484

Dear Mr. Bloomer:


You are seeking advice as a member of the City of Irvine City Council regarding your duties and responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   


The following advice is based upon the facts provided in your letter of July 20, 1990 and in prior conversations.

QUESTION


A decision currently before the city council concerns a development agreement for construction of a high-rise office building and monorail.  You are a principal officer of an industrial security company that presently provides security guard services at the site where the construction, if approved by the city council, would occur.  May you participate in the development agreement decision?

CONCLUSION


You may participate in the decision on the development agreement provided the decision will not have a foreseeable material financial impact on the industrial security company for which you serve as a principal officer.

FACTS


McDonnell Douglas Realty Company ("McDonnell Douglas") currently has a development agreement pending before the city council to construct a high-rise office building and a monorail on its property ("Douglas Plaza").  


You are a senior vice-president of an industrial security company, American Protective Services, Inc. ("APS") which currently has a contract to provide security guard services at Douglas Plaza.  APS, headquartered in Oakland, California, has 11,000 employees and annual sales of approximately $180 million.


You are one of nine shareholders of APS; your ownership interest consists of shares of restricted common stock which constitute less than 1/4 of 1 percent of the entire company.  As the fifth principal officer of APS, you receive a salary as well as a share in the company's profits and dividends; twice yearly bonuses calculated to overall company performance are also provided.


The current contract between APS and McDonnell Douglas provides APS with annual revenues of approximately $135,000.  You have indicated that if the development agreement is approved, additional revenues to APS from McDonnell Douglas may result because of a potential need for additional security guard services.

ANALYSIS


The Act prohibits a public official from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of official's immediate family, or on 



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(c)  Any source of income, ... aggregating two hundred fifty dollars ($250) or more ... within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.






Section 87103(a), (c), (d).


Because you are an elected member of the City of Irvine city council, you are a public official (Section 82048) and must therefore disqualify yourself from any city council decision which will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on you, on any business entity in which you have a requisite investment interest, on any source of income to you of $250 or more, or on any business entity for which you serve as an officer or director.  (Section 87103.)


You have an investment interest in APS, presumably worth more than $1,000.  In addition, APS is a source of income to you, presumably of $250 or more, and you are an officer in APS.  Accordingly, you must disqualify yourself from any decision that will have a reasonably foreseeable and material financial effect on APS which is distinguishable from the effect on the public generally.

Foreseeable Material Financial Effect


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  While certainty is not required, an effect that is merely a possibility is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983; In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)


You have indicated in your letter that (1) APS currently provides security guard services to McDonnell Douglas at Douglas Plaza, (2) the matter pending before the city council concerns the development of additional construction at Douglas Plaza, (3) as a result of the construction a potential need for additional security guard coverage at Douglas Plaza could arise, and (4) APS could realize additional revenues from the provision of such additional coverage.  On the basis of these facts, it appears that a financial impact on APS as a result of the pending decision before the city council is reasonably foreseeable.


In order to determine whether the foreseeable effect of a decision is material, the Commission has adopted Regulation 18702 et seq.  Whether the effect of the decision is positive or negative is of no consequence under the Act.  (Young Advice Letter, No. A-89-149, copy enclosed.)  On the basis of the facts you have provided, it appears that APS is a business entity whose involvement in the pending decision is indirect, rather than direct.  As such, Regulation 18702.2 is applicable (copy enclosed).


This regulation provides that the effect of a decision is material when certain financial impacts result on a business entity that is indirectly involved in a decision.  


The impact on APS resulting from the pending Douglas Plaza decision will be considered material, thereby requiring your abstention from participating in the decision, if the appropriate financial threshold is attained.  The financial thresholds for the impact vary, depending on the size of the business entity; the larger the business entity, the higher the thresholds.  


You have indicated that APS employs approximately 11,000 individuals and has approximately $180 million in annual sales.  Because this information alone is insufficient for us to determine the appropriate subsection of the regulation that is to be applied, we are unable to provide you with advice under Regulation 18702.2.  Instead, we leave to you the determination as to the appropriate subsection applicable to APS so as to permit the determination whether the Douglas Plaza decision will impact APS in a manner that would be considered material.

Public Generally


Even if the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect is distinguishable from the effect on the public generally. (Section 87103.)  For the city, the public consists of all residents of the city.  Thus, disqualification is required unless the decision will affect APS in substantially the same manner as it will affect all, or a significant segment, of the residents of the city.  (Regulation 18703, copy enclosed.)  Based on the  circumstances you have described, it is apparent that the impact of the Douglas Plaza decision on APS will not be the same as the effect on the public or a significant segment of the public.  Most of the public, apparently, will not be impacted by the decision at all.


In your letter you have indicated that security services are, or have been, provided by APS to other entities in the city and that it is likely such entities will appear before the city council in the future.  The advice in this letter, however, is limited to the pending decision before the city council concerning Douglas Plaza.  Because questions concerning these other entities are at this point hypothetical and speculative, we are unable to provide advice concerning these other entities. (Regulation 18329, copy enclosed.)  While our advice in this letter concerns only the pending decision involving Douglas Plaza, you are encouraged to evaluate future similar situation in a manner as described in this letter.


I trust this letter has provided you with the guidance you requested.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:
Jonathan S. Rothman







Counsel, Legal Division
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