




June 26, 1991

Mr. James E. Lewis, Jr.

Deputy County Counsel

County of Santa Clara

County Government Center, East Wing

70 West Hedding Street

San Jose, California  95110-1770






Re:  Your Request for Advice







Our File No. I-90-485

Dear Mr. Lewis:


You have written seeking advice on behalf of Rick Haltenhoff regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").   Because of the general nature of your question, we treat your request as one for informal assistance.  


This advice is based on your letter of July 18, 1990, and items attached to that letter.  

QUESTION


May Mr. Haltenhoff, a principal stockholder in a geotechnical consulting firm, make or participate in making decisions regarding permit processing and review procedures for geologic/geotechnical reports required under county ordinances?

CONCLUSION


Based on the limited information provided to us, it appears that Mr. Haltenhoff is a public official.  Therefore, he may not make or participate in such decisions if it is reasonably foreseeable that the decision will have a material affect on the consulting firm.

FACTS


This letter is based only on the facts stated in your request of July 18, 1990.  Rick Haltenhoff is principal shareholder in Associated Terra Consultants, Inc. ("ATC").  ATC provides geologic services to private parties.  In addition, after the October 17, 1989, earthquake, Mr. Haltenhoff and ATC contracted with the County of Santa Clara to perform "geologic review services."  Mr. Haltenhoff and ATC have continued providing services for private parties.  Mr. Haltenhoff's duties for the county have expanded to include "making recommendations regarding the procedures for processing and reviewing land development applications, improvement plans, and geologic/geotechnical reports."

ANALYSIS

I.  Public Official


Section 87100 prohibits any public official from making, participating in making, or otherwise using his official position to influence a governmental decision in which the official has a financial interest.  Whether the conflict-of-interest provisions of the Act apply at all in this case depends on whether Mr. Haltenhoff is a "public official."  A "public official" is defined in Section 82048 to include every member, officer, employee or consultant of a state or local government agency.  The term "consultant" appears to have the closest application to Mr. Haltenhoff.  Regulation 18700 (copy enclosed) defines "consultant":


"Consultant" shall include any natural person who provides under contract, information, advice, recommendation or counsel to a state or local government agency, provided, however, that "consultant" shall not include a person who:



(A)  Conducts research and arrives at conclusions with respect to his or her rendition of information, advice, recommendation, or counsel independent of control and direction of the agency or any agency official, other than normal contract monitoring; and 


(B)  Possesses no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.






Regulation 18700(a)(2), emphasis added.


Under Regulation 18700(a)(2)(A), the Commission has found that contractors are consultants when they, in essence, act like "employees," providing general advice on an ongoing basis and with duties like those normally performed by agency staff.  (In re Leach (1978) 4 FPPC Ops. 48; Alburquerque Advice Letter, A-85-244; Gifford Advice Letter, A-85-134, copies enclosed.)  In contrast, where the individual performs services on a specific matter without review or direction by the agency, the individuals are more akin to vendors who contract to deliver a finished product, and thus are not consultants under the Act.  (In re Maloney (1977) 3 FPPC Ops. 69.)


Under Regulation 18700(a)(2)(B), a person is a consultant if he not only offers his professional opinion on specific questions or requests for information regarding specific factual issues, but also engages in actual governmental decision-making. (In re Maloney supra; In re Leach, supra; Todorov Advice Letter, No. I-90-440; Criss Advice Letter, A-82-029; copies enclosed.)


Applying the analysis of (A), above, Mr. Haltenhoff appears to be a consultant and therefore, a public official.  Because the specific nature of Mr. Haltenhoff's duties is not clear from your letter, we cannot definitively determine whether he is a consultant.  It does appear, however, that Mr. Haltenhoff is acting in a capacity akin to a city engineer.  He reviews geologic reports generally, on an ongoing basis, and not specific to any one project.  


The conclusion appears the same under the analysis of (B), above.  If Mr. Haltenhoff actually determines what procedures the development applications must follow, he would be making governmental decisions and become a public official under the Act.  


If, after reviewing this letter in light of Mr. Haltenhoff's specific duties, you determine he is a consultant, you must then determine whether Mr. Haltenhoff has a conflict of interest when he decides upon or makes recommendations regarding application procedures.

II.  Conflict of Interest


The following analysis assumes that Mr. Haltenhoff is a public official under the Act.


The Act provides a four-part test to determine whether a public official has a conflict of interest in a particular governmental decision.  First, is the official making, participating in making, or using his official position to influence a governmental decision?  (Section 87100.)  Second, is it reasonably foreseeable that the decision will affect the official's economic interests?  (Section 87103.)  Third, is the effect of the decision on the official's economic interests material?  (Id.)  Fourth, is the effect of the decision on the official's economic interests distinguishable from its effect on the public generally?  (Id.)  


A.  Making or Participating In A Governmental Decision


Regulation 18700 defines "making a governmental decision."  "Making a governmental decision" includes obligating or committing an agency to any course of action or entering into any contractual agreement on behalf of an agency.  (Regulation 18700(b)(3),(4).)


A public official or designated employee "participates in the making of a governmental decision" when he:


Advises or makes recommendations to the decision-maker, either directly or without significant intervening substantive review, by:



(A)  Conducting research or making any investigation which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision; or


(B)  Preparing or presenting any report, analysis or opinion, orally or in writing, which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision.






Regulation 18700(c)(2).


The standard for determining whether the advice is given "without significant intervening substantive review" is a narrow one.  (See Kaplan Advice Letter, A-82-108, copy enclosed.)  If the decision maker relies on the data or analysis prepared by the consultant without checking it independently or if the consultant in some other way actually influences the final decision, the consultant is participating in making a governmental decision.  (Kaplan Advice Letter, supra.) 


Again, the determination of whether Mr. Haltenhoff is making or participating in making a governmental decision will depend on the specific facts of his working relationship with the county.  If he actually decides upon the procedures for the applications, he is making a governmental decision.  Even if he only makes recommendations on the procedures, he may be participating in the making of governmental decisions if he meets the standards of Regulation 18700(c)(2).  


B.  Foreseeable Effect On Economic Interest


The second issue is whether the decision will foreseeably affect an economic interest of the official.  The parameters of a public official's economic interest are set forth in Section 87103.  For the purposes of the matter at hand,



An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect . . .  on:



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

* * *







Section 87103.


From the facts presented in your request, ATC, as a business entity specified by Section 87103(a), would be the economic interest we must examine in our analysis. 


The relevant inquiry then becomes whether decisions by Mr. Haltenhoff will have a reasonably foreseeable effect on ATC.  The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817.) 


Foreseeability is a factual question not usually addressable by advice letter.  In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed), does however provide some guidance.  There, the Commission considered the issue of foreseeability in the context of a board member who was an officer in a building material supply company and the board's decisions to award a variance to a moratorium on new water connections.  The Commission said that where the business had no known connections to the development and the business only "might" later bid to supply the development, there was no foreseeability.  (Id. at 8.)  In contrast, where the business was preparing to bid or had bid to supply the development there was foreseeability.  (Id. at 9.)  The "ultimate test" is whether foreseeability is "present to the point that the official's 'unqualified devotion to his public duty' might be impaired."  (Id. (citing People v. Darby (1952) 114 Cal. App.2d 412, 433)).


While the decisions on procedures here pertain not just to a specific project but all projects, the reasoning in Thorner remains helpful.  If ATC has or is preparing to engage in business involving permits or geologic/geotechnical reports, then it is probably foreseeable that decisions on procedures governing those issues will have an effect on ATC.


C.  Materiality  



The next issue is whether the financial effect is material.  To determine if a decision's effect is material, we must first determine whether the official's economic interest is directly or indirectly involved in the decision.  (Regulation 18702, copy enclosed.)


Mr. Haltenhoff's interests are not directly involved.  (Regulation 18702.1.)  We thus examine materiality under the regulations applicable to indirect involvement.  Materiality is determined under Regulation 18702.2 (copy enclosed).  Whether or not the effect of the decisions is material will depend on the size of ATC and the decisions' dollar affect on ATC.  You should apply the category under Regulation 18702.2 applicable to ATC to determine materiality.


D.  Public Generally


Even if the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect is distinguishable from its effect on the public generally.  (Section 87103.)


If Mr. Haltenhoff's decisions have an effect on ATC, they will affect ATC particularly and differently from the decisions' effect upon the members of the public.  As discussed above, the decisions may affect the work ATC does and as a result how much ATC receives in income.  The decisions' effect is distinguishable from the effect on the public generally.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:
Mark T. Morodomi 

Counsel, Legal Division
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