




October 9, 1990

James R. Sutton

Nielsen, Merksamer, Hodgson, Parrinello & Mueller

591 Redwood Highway, #4000

Mill Valley, CA  94941






Re:
Your Request for Confirmation of Telephone Advice

Our File No. I-90-486

Dear Mr. Sutton:


We have received your letter dated July 9, 1990, seeking written confirmation of telephone advice provided to you on June 29, 1990.  That advice related to your question concerning whether the State Air Resources Board's review of South Coast Air Quality Management District air quality guidelines constitutes administrative action under Section 82039 of the Political Reform Act (the "Act").  Following a subsequent telephone conversation on August 17, 1990, we confirm that your letter reflects the advice provided to you. 


On the basis of the facts your provided, you were advised that the State Air Resources Board review of the South Coast Air Quality Management District guidelines constituted administrative action.  


Our advice was premised on the following analysis.  The lobbyist registration and reporting requirements contained in Chapter 6 of the Act (Sections 86100 et seq.) apply to individuals and their employers who communicate with an agency official for the purpose of influencing legislative or administrative action.  (Section 82039.)  "Agency official" means any member, officer, employee or consultant of any state agency.  (Section 82004.)  The State Air Resources Board is a state agency under Section 82049.  The South Coast Air Quality Management District is not a state agency.  (Lowell Advice Letter, No. A-84-291, copy enclosed.)


"Administrative action" means the proposal, drafting, development, consideration, amendment, enactment or defeat by any state agency of any rule, regulation or other action in any rate-making proceeding or any quasi-legislative proceeding.  (Section 82002.)  Therefore, a lobbyist provides lobbying services when he or she represents a client in a quasi-legislative proceeding before an administrative agency.  


The Commission bases its determination of whether a proceeding before a public agency is quasi-legislative or quasi-judicial on relevant case law.  (See In re Curiel (1983) 8 FPPC Ops. 1, In re Evans (1978) 4 FPPC Ops. 84; In re Leonard (1976) 2 FPPC Ops. 54; In re Carson (1975) 1 FPPC Ops. 46, copies enclosed.)  The State Air Resources Board's review of the Bay Area Air Quality Management District has been held to be a quasi-legislative proceeding in Stauffer Chemical Co. v. Air Resources Board ((1982) 128 Cal.App.3d 789, 793, 180 Cal.Rptr. 550).  In Stauffer, the state board pursuant to statute reviewed the local district's regulations and adopted amendments to the local district's regulations after notice and a public hearing.  Here, as in Stauffer, the state board is reviewing the local district's plan by giving notice and conducting a public hearing.  (Section 41502.)  Therefore, the state board proceeding is quasi-legislative and "administrative action" for purposes of the Act.


I trust this letter has provided you with the guidance you requested.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Peggy Bernardy







Counsel, Legal Division
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