




October 12, 1990

Valerie J. Armento

City Attorney

City of South San Francisco

315 Maple Avenue

South San Francisco, CA  94080






Re:
Your Request for Advice

Our File No. A-90-499

Dear Ms. Armento:


You have requested advice on behalf of Councilmember John Penna concerning application of the conflict-of-interest provisions of the Political Reform Act (the "Act").   This letter is based upon the facts provided in your letter and only concerns Mr. Penna's ability to participate in future decisions of the city council or redevelopment agency.  We make no comment on Mr. Penna's participation in any past discussions or decisions. (Regulation 18329(c)(4)(A), copy enclosed.)


In addition, our advice is limited only to provisions of the Act.  We cannot provide advice about other conflict-of-interest laws, such as Government Code Section 1090.

QUESTION


May Councilmember Penna participate in decisions regarding the Shearwater redevelopment project, since he owns a real estate company and intends to pursue business opportunities relating to the Shearwater project?  May Councilmember Penna participate in decisions regarding the Shearwater project if he is not currently involved in any business transaction relating to the Shearwater project?

CONCLUSION


Because the real estate business is so directly tied to redevelopment activity, Councilmember Penna's real estate company will be materially affected by the decisions regarding the Shearwater project.  This conclusion is not altered by the fact that Councilmember Penna is not currently involved in any business transaction relating to the Shearwater project.  Therefore, he may not participate in decisions regarding the Shearwater redevelopment project.

FACTS


At the behest of a developer, the city of South San Francisco, through its Redevelopment Agency (which has the same members as the city council), created the Shearwater redevelopment project for a site encompassing 54 acres of dry land and 133 acres of water.  A master planned mixed use development is proposed.


The city owns a six-acre parcel of property which is considered integral to the development.  Pursuant to an agreement with the developer, the city anticipates selling or leasing this parcel to the developer.  The details of this transaction are being negotiated by the city manager and the developer, subject to direction and ultimate approval by the city council.  The transaction should be concluded in the fall of 1990.


There are a number of governmental decisions which will relate to this project.  The developer has requested that the city establish an assessment district and a landscape and lighting maintenance district for various financing purposes.  The formation of these districts is expected to occur in September or October of 1990.  Other discussions and decisions will relate to the financial feasibility of the project and the terms of the sale or lease of the city-owned property.  The approval of the final subdivision map should be completed by the end of this year.  Since the project will be constructed in phases, the individual aspects of the project such as the approval of all the buildings (retail, office, hotel, and possible condominiums) and the specific design of the marina will be subject to various approval processes.  


Mr. Penna is a real estate broker and the owner of Penna Realty for over 26 years.  Over 80 percent of his business, which   includes property management, real estate sales of residential, commercial and industrial property, and real estate appraising and consulting, is conducted in South San Francisco.   


During March 1990, Councilman Penna approached the Shearwater developer and offered to do a presentation on the Shearwater Project at the International Association of Realtors (FIABCI) conference in Acapulco, Mexico.  The Shearwater developer authorized him to make a presentation and supplied him with materials.  Approximately 1,000 brokers attended the conference.  If a broker comes forward as a result of the presentation and engages Mr. Penna to present an offer, Mr. Penna will receive a commission.  To date, no broker has come forward in this matter.


Although TRI Realtors is the agent for marketing and leasing the Shearwater site, any broker may bring a client directly to the developer and receive a full commission for the lease or sale of space in the project.  Councilman Penna has indicated that as a realtor he may pursue any opportunities or transactions relating to Shearwater.  


To date, Mr. Penna is not involved in any completed or pending sales relating to Shearwater.  Consequently, he believes he may participate in future Agency/Council discussions concerning various aspects of the project, including the lease or sale of public land and the formation and implementation of assessment and maintenance districts.

ANALYSIS


The Act prohibits a public official from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family or on, among other things: 



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  






Section 87103(a)-(e).


As a public official, Councilman Penna may not participate in a decision if it is reasonably foreseeable that the decision will have a material financial effect on his real estate business.  (Section 87103(a) and (d).)

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  The Act seeks to prevent more than actual conflicts of interest, it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra, at 823.)

Materiality


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  If the official's financial interest is directly involved in the decision, then Regulation 18702.1 applies to determine materiality.  On the other hand, if the official's financial interest is indirectly affected by the decision, then Regulations 18702.2 to 18702.6 would apply to determine whether the effect of the decision is material.

Effect of the Redevelopment Plan


The purpose of any redevelopment plan is to promote sound development and redevelopment of blighted areas.  The anticipated result of redevelopment is an increase in property values and an improved business climate within the project area, which benefits the community as a whole.  The very nature of redevelopment projects has led the Commission to find that it is reasonably foreseeable that there will be a financial effect on real property values and business interests located within or near project areas.  (In re Oglesby (1975) 1 FPPC Ops. 71, Advice Letters to Haight, No. A-81-509, and Phillips, No. A-87-166, copies enclosed.  See also Downey Cares v. Downey Community Development Com., supra, at 983.)


In the Oglesby Opinion, 1 FPPC Ops. 71 (1975), the Commission examined the redevelopment issue in terms of two types of economic interests which might disqualify the councilmember in question from participating in a decision to adopt the proposed redevelopment plan.  These economic interests included the councilmember's ownership interest in three lots located within the redevelopment area and his business as a real estate broker active in the redevelopment area.


The Commission concluded that the proposed redevelopment would have a material financial effect on the Councilmember's real estate business because such a business earns its income from commissions based on a percentage of the value of the property.  When property value increases, the amount of the commission income increases.


The Commission stated that:



The eventual sale or lease transactions involving any properties within or outside the area will result in increased commissions, proportional to the increased values, to Mr. Whatley.  There is also a likelihood that the increased attractions added to the downtown area and the upgrading of other neighborhoods by new access and street improvements will result in greater numbers of property transactions.  Both these possibilities constitute a reasonably foreseeable material financial effect on Councilman Whatley's real estate business, since both the size and the number of commissions generated by real estate sales in the area are likely to increase.  In addition, if the redevelopment plan is adopted, it is possible that Mr. Whatley's official position on the Redevelopment Agency would make available to him inside information which could result in a financial benefit to his real estate business.  Even if he did not, as we presume he would not, use confidential information gained from his official activities for private business purposes, potential customers might believe he would be privy to such information and thus more effective as a real estate agent.  (Emphasis added.)






Oglesby Opinion pp. 10-11.


Councilmember Penna's situation is somewhat analogous to the situation discussed in Oglesby.  Mr. Penna is the owner of a well-established real estate company which does 80% of its business in South San Francisco.  He has indicated that he may pursue business opportunities connected with the Shearwater project.  We have stated in previous advice that real estate businesses located within or near redevelopment areas are in a unique position to benefit from redevelopment decisions.  These businesses, and the professionals affiliated with them, earn their income from commissions based on a percentage of the value of property sold.  It is precisely this connection between redevelopment decisions and the likelihood of increased income to real estate businesses located in the area that provides the requisite foreseeability that Councilman Penna will benefit in a manner distinguishable from the public generally.  (See Downey Cares v. Downey Community Development Com. and In re Oglesby, supra.)


The Act does not prevent Councilman Penna from engaging in private real estate business transactions in the Shearwater project.  However, he may not contact other councilmembers to influence their decisions regarding the project.  (Regulation 18700.1, copy enclosed.)


There are a number of other decisions you mentioned, i.e. the formation of an assessment district and a landscape and lighting maintenance district.  We do not have enough information regarding these other decisions to ascertain if there will be a material financial effect.  


In summary, since the real estate business is so directly tied to redevelopment activity and Mr. Penna has indicated that he may pursue opportunities related to the Shearwater project, we conclude that his real estate company will be materially affected by the decisions regarding the redevelopment area.  Certainly, this would include the approval of the final subdivision map and the approvals of the buildings within the redevelopment area.  

Public Generally


Even if the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect is distinguishable from the effect on the public generally.

(Section 87103.)  For the city, the public consists of all residents of the city.  Thus, disqualification is required unless the redevelopment decisions will affect Mr. Penna's real estate business in substantially the same manner as it will affect all residents of the city, or a significant segment of the residents of the city.  Pursuant to the Oglesby decision and the discussion above, the effect of the redevelopment decisions on Mr. Penna's business will not be the same as the effect on the public generally.


I trust that this letter has answered your questions.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Jill R. Stecher







Counsel, Legal Division
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