




August 28, 1990

Emily J. Cote, Esq.

Assistant City Attorney

City of Morgan Hill

499 So. Sunnyvale Avenue

Sunnyvale, CA  94086






Re:
Your Request for Advice

Our File No. A-90-502

Dear Ms. Cote:


This in response to your letter requesting information on the conflict of interest provisions of the Political Reform Act (the "Act"). 

QUESTIONS


Your questions pertain to two homeowners associations in which membership is held by city councilmembers and by a development firm that is applying to the city for a development allotment.


1.  Does a conflict of interest arise for Councilmember Linda English in connection with a decision directly involving a developer who is a principal in a firm which is a member of the same homeowners association in which Ms. English holds membership?


2.  Does a conflict of interest arise for Councilmember Curtis Wright in connection with a governmental decision directly involving a developer whose company both constructed Mr. Wright's residence and also belongs to the same homeowners association in which Mr. Wright holds membership?

CONCLUSIONS


There is no potential conflict of interest for either Ms. English or Mr. Wright because of the developer's membership interests in the homeowners associations to which the officials belong.  Nonprofit homeowners associations are not business entities, so they cannot be "otherwise related business entities" under Regulation 18706 (copy enclosed).

FACTS


Councilmember Linda English is a member of the Creekside Homeowners Association which is responsible for maintaining private streets and common areas in the Creekside Development where Councilmember English resides.  Mr. James Schilling, a local developer, is a principal in J. L. Schilling General Contractors, Inc., which owns at least one residential unit in the Creekside Development.  His corporation is, by reason of unit ownership, also a member of the homeowners association.


Mr. Schilling's company constructed Councilmember Curtis Wright's residence.  Mr. Wright belongs to the Walnut Creek of Morgan Hill Homeowners Association which maintains private roads and an open space area.  Mr. Schilling's company is also a member of this homeowners association.


Mr. Schilling and his company are presently making application before the city council for development allotments under the city's Residential Development Control System.  The Residential Development Control System is an initiative measure which establishes a procedure whereby developers of residential property in the City of Morgan Hill must engage in a competition for development allotments.  Mr. Schilling and his company are competing for development allotments against three other developers.


You are concerned that the two councilmembers may be facing a conflict of interest if they participate in the allotment decision because of Mr. Schilling's company's membership in the homeowners associations of the officials.  You believe that it is reasonably foreseeable that the decision will have a material financial effect on Mr. Schilling's company, a business entity which is "otherwise related to" business entities in which the officials have an interest, i.e., the respective homeowners associations.


According to information available to you at the time of a telephone conference on August 13, 1990, neither homeowners association is run for profit.

DISCUSSION


Section 87100 prohibits public officials from making, participating in, or using their official position to influence any government decision in which they know or have reason to know they have a financial interest.


Regulation 18706 deals with financial interests in governmental decisions affecting parents, subsidiaries or otherwise related business entities as follows:



An official has a financial interest in a decision within the meaning of Government Code Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on a business entity which is a parent or subsidiary of, or is otherwise related to, a business entity in which the official has one of the interests defined in Government Code Section 87103(a), (c) or (d)


"Business entity" is defined in Section 82005 as "any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association."  (Emphasis added.)


Since, under the Act, a business entity must be run for profit, and the homeowners associations are not run for profit, said associations do not qualify as "otherwise related business entities," as contemplated by Regulation 18706, above.  Therefore councilmembers English and Wright will face no conflict of interest by virtue of the relationship of their homeowners associations with developer Schilling.  Additionally, since the facts presented in your letter do not give rise to any reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on either official, there would appear to be no conflict of interest arising under the strictures of Section 87103 with respect to Mr. Schilling's allotment application.


I trust the above answers your questions.  If you require further information, please do not hesitate to call me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:
Susan L. Bobrow

Counsel, Legal Division
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