November 2, 1990

Jeannine Davis-Kimball

Citizens for Fair Rent Control

1678 Shattuck Ave. Box 273

Berkeley, CA  94709

Theodore R. Edlin

612 The Alameda

Berkeley, CA  94707






Re:  Your Request for Confirmation







of Telephone Advice






 
Our File Nos. I-90-507 & I-90-557

Dear Ms. Davis-Kimball and Mr. Edlin:


On August 1, 1990, Ms. Davis-Kimball telephoned for advice concerning the Citizen for Fair Rent Control's obligations under the Political Reform Act (the "Act").  On August 17, Mr. Edlin, on behalf of the committee, telephoned to confirm the advice given Ms. Davis-Kimball.


Ms. Davis-Kimball is the campaign manager for the committee which supports five candidates for the Berkeley Rent Control Board in the November election.  Prior to the passage of Proposition 73 in 1988, the committee solicited contributions and made expenditures on behalf of a slate of candidates.  All campaign funds were kept in the committee's account and the individual candidates did not maintain individual bank accounts, nor did they make campaign expenditures aside from those made by the committee.  The candidates would meet with committee staff and discuss issues and campaign strategy.


You telephoned to ask whether these activities are now permissible under Proposition 73.  You were informed that such activities were not permitted.  You have requested written confirmation of this advice.  Because your request is a general inquiry, we treat your request as one for informal assistance pursuant to Regulation 18329(c) (copy enclosed).  Please note that the advice given pertains only to your obligations under the Political Reform Act; local ordinances may impose lower limits on contributions and such lower limits would supersede the limits imposed by Proposition 73.   (Section 85101.)  You should consult the city attorney regarding local ordinances that might govern your situation.


Although the contribution limits of Proposition 73 were declared unconstitutional on September 25, 1990, it is the Commission's position that local ordinances establishing contribution limits based on a per election cycle are still valid.  Moreover, certain provisions of Proposition 73 that were enacted to prevent evasion of the limits are still applicable where constitutionally valid limits are in effect.  Accordingly, the provisions of Proposition 73 discussed below remain in effect in the Berkeley elections because the Berkeley ordinance establishing limits on contributions is still in effect.


Section 85201 of Proposition 73 states that upon the filing of the statement of intention to run for office, the candidate  shall establish one campaign contribution account at a bank.  A candidate for elective office may have only one campaign bank account and one controlled committee for each campaign.  (Regulation 18521; Riddle Advice Letter, No. A-88-409, Bagatelos Advice Letter, No. I-89-240, copies enclosed.)  


All of the candidate's personal funds used to promote the election, and all contributions or loans made to the candidate, to a person on behalf of the candidate, or to the candidate's controlled committee shall be deposited in the account.  (Section 85201(c),(d).)  All campaign expenditures shall be made from the account.  (Section 85201(e).)  All contributions deposited into the campaign account are deemed to be held in trust for expenses associated with the election of the candidate to the specific office.  (Section 85202.)  Moreover, candidates and their controlled committees may not transfer their campaign funds to other candidates or other candidates' controlled committees.  (Section 85304.)


A committee is a person or combination of persons who receives contributions or makes expenditures of $1,000 or more in a calendar year.  (Section 82013.)  "Contributions" and "expenditures" are defined in part as payments made for political purposes.  (Sections 82011 and 82025.)  A committee may contribute no more than $2500 to an individual candidate.  (Section 85303.)   


A controlled committee is one which is controlled directly or indirectly by a candidate or which acts jointly with a candidate in connection with the making of expenditures.  (Section 82016.)  A candidate controls a committee if he, his agent, or any other committee he controls has a significant influence on the actions or decisions of the committee.  (Section 82016.)  To avoid violating the transfer prohibition of Section 85304 and the trust provision of Section 85202, a committee cannot be controlled by more than one candidate.  Accordingly, if your committee is a controlled committee, it may not accept contributions and make expenditures on behalf of more than one candidate, because that would violate the trust and transfer provisions of Sections 85202 and 85304. 


If your committee is not controlled by a candidate, the committee may raise money and contribute up to $2500 each to any number of candidates.  However, the candidates may not commingle the contributions they receive in one in one bank account but must deposit the contribution in their own individual campaign accounts.  The candidates may make joint expenditures to promote their campaigns if the expenditures are made from their campaign accounts and if they each pay a pro-rata share of the expense.  (See Lowenstein Advice Letter, A 90-407, copy enclosed.)


A committee that is not a controlled committee can make independent expenditures.  "Independent expenditure" means an expenditure made in connection with a communication which expressly advocates the election of a clearly identified candidate but which is not made to or at the behest of the affected candidate or committee.  (Section 82031.)  Regulation 18215(b) (copy enclosed) provides that an expenditure is made at the behest of a candidate if it is "made under the control of, at the direction of, in cooperation, consultation, coordination, or concert with, or at the request or suggestion of a candidate."  Whether a committee makes independent expenditures or contributions will depend on the specific facts of the situation.  (Mountjoy Advice Letter, I-89-426; Craigie Advice Letter, A-89-236; copies enclosed.)  


Thus the advice you were provided concerning correct procedures regarding expenditures by your committee depends on two factual determinations:  (1) whether your committee is a controlled committee and (2) whether your committee can make "independent expenditures."  Both depend on the specifics of the relationship between your committee and the candidates. 


I trust this letter has provided you with the guidance you requested.  If you have any further questions, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Peggy Bernardy






     Counsel, Legal Division
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