




September 17, 1990

Richard G. Rypinski

Assistant City Attorney

250 East L Street, City Hall

Benicia, CA  94510






Re:
Request for Informal Assistance

Our File No. I-90-513

Dear Mr. Rypinski:


This is in response to your August 7, 1990, letter requesting advice concerning the conflict of interest provisions of the Political Reform Act ("Act").  Your request is one for general assistance.  Accordingly, we are treating it as a request for informal assistance.

QUESTION


You have asked the Fair Political Practices Commission (the "Commission") to review Benicia's proposed resolution incorporating by reference Regulation 18730.  Additionally, you have requested that we provide any suggested revisions to your proposed resolution prior to your City Council's approval.  

CONCLUSION


A conflict of interest code is a document which lists the positions within the agency that are in decision making capacities and further provides disclosure categories which describe the types of information to be reported by the employees designated in the code.  The categories are designed to require a designated employee's disclosure of the economic interests which can be affected by decisions the designated employee makes in his or her official capacity.


You would not designate in the code your city councilmembers (city councilmembers are already covered under Section 87200 and have city-wide jurisdiction), nor would you designate other city employees who are required to file under Section 87200 and have full disclosure.


Section 87302 requires that a conflict of interest code enumerate the positions designated within a conflict of interest code and that each designated employee other than those specified in Section 87200, be required to file statements at specified times and disclosing certain interests.


Pursuant to Section 82011, the code reviewing body for a single city agency is their respective city council.  Single county agencies report to their board of supervisors.  All multi-county jurisdictional agencies fall under the authority of the Fair Political Practices Commission.

FACTS



The City of Benicia is proposing an amendment to its conflict of interest code.  Benicia has elected to incorporate, by reference, Regulation 18730 as the body of it's conflict of interest code.  You have written to the Commission for assistance and any advice or suggestions as to the accuracy of your proposed amendments.

ANALYSIS


The proposed resolution appears to be in order.  However, as the Commission is not your agency's code reviewing body (Section 82011) we are unable to assist you further in the preparation of your resolution.  We suggest that you contact your city council for further instructions.


We have had an opportunity to review your city's conflict of interest code and have the following to offer to assist you in updating your code.


1)
Currently your proposed conflict of interest code has assigned full disclosure to all designated positions.  The practice of requiring all designated positions to report under full disclosure, regardless of their individual job duties, is not acceptable.  The statute itself requires that for each designated employee, the types of interest required to be made reportable are those types of interests which may forseeably be affected by any decision made or participated in by that designated employee.

"...
(a) Specific enumeration of the positions within the agency, other than those specified in Section 87200, which involve the making or participation in the making of decisions which may foreseeably have a material effect on any financial interest and for each such enumerated position, the specific types of investments, business positions, interests in real property, and sources of income which are reportable.  An investment, business position, interest in real property, or source of income shall be made reportable by the Conflict of Interest Code if the business entity in which the investment or business position is held, the interest in real property, or the income or source of income may foreseeably be affected materially by any decision made or participated in by the designated employee by virtue of his or her position.




Government Code Section 87302(a)




(Emphasis added.)


When creating disclosure categories, you should always tailor the categories to coincide with each designated position's actual job duties.  Enclosed is a factsheet containing a sampling of disclosure categories utilized in conflict of interest codes for other agencies.  Although this list is not all-inclusive, it does provide several samples of disclosure categories which could be incorporated into your city's code.  Attached is an example of how you should set out your Appendix of designated positions and their assigned disclosure categories.  Please note that this is only an example of how to assign tailored disclosure categories, and in no way constitutes how you are to determine and assign disclosure responsibilities to your designated positions.  Without job duty statements, we are unable to guarantee that the sample attached is an accurate account of your city's personnel; however, the attached will provide direction as how to accurately set out your list of designated positions and their assigned disclosure.


2)
Your code at present lists consultants as designated positions.  However, your code does not provide for specialized disclosure of financial interests by these consultants. 


The Commission realizes that not all consultants participate in the making of decisions on behalf of public agencies.  And rather than amend your code each time you retain a consultant that is in a decision-making capacity, you may use a specialized disclosure category which provides that the disclosure required of consultants shall be determined on a case-by-case basis by the Mayor/City Manager for the city.  The Mayor/City Manager may make a determination as to what disclosure, if any, is required by any particular consultant.  


To include this specialized language in your city's code, simply list the position of "consultant*" as the last designated position.  The asterisk would refer the reader to this footnote:

   *Consultants shall be included in the list of designated employees and shall disclose pursuant to the broadest disclosure category in the code subject to the following limitation:

    The Mayor/City Manager may determine in writing that a particular consultant, although a "designated position," is hired to perform a range of duties that is limited in scope and thus is not required to fully comply with the disclosure requirements in this section.  Such written determination shall include a description of the consultant's duties and, based upon that description, a statement of the extent of disclosure requirements.  The Mayor/City Manager's determination is a public record and shall be retained for public inspection in the same manner and location as this conflict of interest code.  


3)
As you intend to incorporate regulation 18730 as the body of your code, the first page of your code should be an incorporation page.  The last paragraph of the incorporation page should provide for the place of filing of the statements of economic interests.  


The place of filing usually is with the city clerk for the conflict of interest code for the city, as well as for any agency within the city.  Enclosed is a copy of a sample incorporation page which can be used as the cover page of your city's code.


4)
Upon review of the list of designated positions within the city's code, we note that several positions should be removed.  

Section 87200 specifically lists positions which are statutorily required to file statements of economic interests, utilizing the Form 721.  Section 87200 filers should not be required to file additionally through inclusion in the city's conflict of interest code.  The following positions are statutorily required to file statements of economic interests:


[E]lected state officers, judges and commissioners of courts of the judicial branch of government, members of the Public Utilities Commission, members of the State Energy Resources Conservation and Development Commission, members of the Fair Political Practices Commission, members of the California Coastal Commission, members of planning commissions, members of the board of supervisors, district attorneys, county counsels, county treasurers, and chief administrative officers of counties, mayors, city managers, city attorneys, city treasurers, chief administrative officers and members of city councils of cities, and other public officials who manage public investments, and to candidates for any of these offices at any election.  



Gov. Code Section 87200 (Emphasis added.)


The positions which should be removed from your City's code are as follows:


Mayor


City Council Members


City Treasurer


City Attorney


Planning Commissioners


If I can be of any further assistance, please do not hesitate to contact me at (916) 322-5901.






Sincerely,

Scott Hallabrin

Acting General Counsel

By:
Cheryl A. Hoff

Staff Services Analyst

Legal Division

SH:CAH

Enclosures

(Sample - Incorporation Page)

                CONFLICT OF INTEREST CODE FOR THE

CITY OF BENICIA


The Political Reform Act, Government Code Section 81000, et seq., requires state and local government agencies to adopt and promulgate conflict of interest codes.  The Fair Political Practices Commission has adopted a regulation, 2 Cal. Code of Regs. Section 18730, which contains the terms of a standard conflict of interest code.  It can be incorporated by reference and may be amended by the Fair Political Practices Commission after public notice and hearings to conform to amendments in the Political Reform Act.  Therefore, the terms of 2 Cal. Code of Regs. Section 18730 and any amendments to it duly adopted by the Fair Political Practices Commission are hereby incorporated by reference and, along with the attached Appendix in which members and employees are designated and disclosure categories are set forth, constitute the conflict of interest code of the City of Benicia.


Designated employees shall file statements of economic interests with the City Clerk, City of Benicia.

(This appendix of designated positions provides a sample of the listing of designated positions.  It in no way represents all of the positions which should be included in a conflict of interest code) 

APPENDIX OF DESIGNATED POSITIONS











Assigned










Disclosure Categories 



Administrative Services


Assistant City Manager





1


Economic Development Coordinator



1


Community Development Analyst




1

City Attorney


Assistant/Deputy City Attorneys



1

Finance Department


Director








1


Assistant Finance Director




1

Fire Department


Fire Chief







2

Parks and Recreation


Director








2

Planning Department


City Planner







1


Senior Planner







1


Associate Planner






1

Police Department


Chief








2

Public Works Department


Director and City Engineer




4


Deputy Director






4


Senior Engineer






4


Chief Building Inspector





4


Building Inspectors






4

Procurement Office


Buyers/Procurement Officers




2

Data Processing Unit


Data Processing Manager





3


Assistant Data Processing Manager



3

Commissions


Design Review







1

Consultants








*


APPENDIX OF DISCLOSURE CATEGORIES

1.  
Persons in this category must disclose all investments and 



business positions in business entities, sources of income


and interests in real property.

2.   Investments and business positions in business entities and


income from sources which provide services, supplies, materials, machinery or equipment of the type utilized by the city.

3.   Investments and business positions in business entities and


income from sources which provide, supply, manufacture of service computer hardware or software of the type utilized by the city.

4.
Investments and business positions in business entities and


income from sources which provide transportation services


subject to the review or approval of the Public Works 




Department and all interests in real property.


*Consultants shall be included in the list of designated employees and shall disclose pursuant to the broadest disclosure category in the code subject to the following limitation:


The (executive director or chief executive officer) may determine in writing that a particular consultant, although a "designated position," is hired to perform a range of duties that is limited in scope and thus is not required to fully comply with the disclosure requirements described in this section.  Such written determination shall include a description of the consultant's duties and, based upon that description, a statement of the extent of disclosure requirements.  The (executive director's or chief executive officer's) determination is a public record and shall be retained for public inspection in the same manner and location as this conflict of interest code.  

