




September 4, 1990

Sarah Reynoso

Deputy City Attorney

Office of the City Attorney

Martin Luther King, Jr.

Civic Center Building

2180 Milvia Street

Berkeley, CA  94704






Re:
Your Request for Informal Assistance

Our File No. I-90-516

Dear Ms. Reynoso:


This is in response to your letter requesting advice regarding use of surplus funds under the Political Reform Act (the "Act").   Since your request was for general advice, this letter is in the nature of informal assistance.  (Regulation 18329(c)(2), copy enclosed.)

QUESTIONS


1.  Under the preliminary injunction issued by the court in Service Employees International Union, AFL-CIO, CLC, et al. v. FPPC, Case No. CIVS 89-0433 LKK-JFM, U.S. District Court, Eastern District of California ("SEIU"), are there any conditions under which a candidate cannot use surplus campaign funds?


2.  If the injunction is upheld, what action, if any, will the Commission take against candidates who have transferred surplus funds to current campaigns?

CONCLUSIONS


1.  Surplus campaign funds and use thereof are not addressed in the injunction issued in the SEIU case.


2.  Actions taken by candidates pursuant to a lawful court order allowing such actions will not be subject to any enforcement action by the Commission.

FACTS


You represent several elected officers who have indicated that they require guidance with respect to the use of "surplus" funds which may remain after their November 1990 reelection contests.  Your letter does not recite specific facts which have given rise to your question, but instead limits itself to the two questions posed above.

DISCUSSION


The SEIU case challenges the constitutionality of certain provisions of Proposition 73.  Specifically, plaintiffs are challenging the fiscal year provisions in Proposition 73, the limitations on use of contributions for election to one specific office, and the restrictions on use of campaign funds raised prior to the effective date of Proposition 73.


A preliminary injunction issued on May 15, 1989 enjoined, inter alia, enforcement of the ban on transferring campaign funds between a candidate's own committees per the language of Section 85202(b) and Section 85304.


To date, the SEIU injunction remains in effect.  Trial in the SEIU case was held in February, 1990, with closing arguments heard in April, 1990.  Parties are presently awaiting the court's ruling.


As it now stands, a candidate is free to transfer campaign funds from one of his/her committees to another of his/her committees.  Thus a city councilman who subsequently ran for mayor could transfer funds from his council committee to his mayoral committee without concern until the funds become "surplus" under the Act.  See Clark Advice Letter, No. A-90-432.


Your initial question focuses on use of surplus funds.  Surplus funds are regulated by Section 85807, a section not enacted by Proposition 73, and therefore not within the purview of the SEIU injunction.


As a threshold matter, it is important to note that "surplus funds" have a very specific meaning in the Act.  In the case of an unsuccessful candidate, "surplus funds" refer to funds remaining in the candidate's account at the end of the post election reporting period.  Until that time such remaining funds are not subject to the strictures of Section 85807, and may be transferred.  In the case of a successful candidate, monies remaining from the campaign do not become "surplus funds" until the official leaves office.  At that time, the remaining money becomes "surplus" and is subject to the disposition rules set forth in Section 85807.


Until monies become "surplus funds," i.e. during the window period between an unsuccessful bid for office and conclusion of the post election reporting period, or before leaving office, a candidate may use campaign funds for any purpose consistent with the Act's limitation on use of campaign funds.  (Section 85800-85806.)  The SEIU injunction would permit a transfer to another of the candidate's committees during the above-noted window period.  Once the funds become "surplus," the candidate may do only the following with surplus funds.



1.  pay outstanding campaign debts;


2.  repay contributions on a pro-rata basis;


3.  donate to any bona fide charitable, educational, civic, religious, or similar tax-exempt, nonprofit organization, where no substantial part of the proceeds will have a material financial effect on the former candidate or elected officer, any member of his or her immediate family or his her campaign treasurer;


4.  contribute to a political party or committee so long as the funds are not used to make contributions in support of or opposition to a candidate for elective office; and


5.  contribute to support or oppose any candidate for federal office, any candidate for elective office in a state other than California or any ballot measure.  (Section 85807.)


The SEIU injunction, handed down in the context of a challenge to Proposition 73, has no relevance to the use of "surplus funds," and thus the answer to your initial question would have to be negative.


Your second question, asks what action the Commission would take against candidates who have transferred surplus funds to current campaigns if the injunction is lifted.


If you are referring to transfers of funds remaining in a campaign account prior to termination of the post election reporting period or an official's departure from office, then there would be no violation of any kind requiring action by the Commission.  A transfer effected lawfully during the period when the injunction obtained would be an acceptable transfer.  However, once the funds took on the character of "surplus funds" per Section 85807, any transfer of funds to a current campaign would be a violation of the Act, and subject to an enforcement action if a complaint were filed.


Please note that any transfer of funds between a candidate's own committees is subject to the contribution limits of Proposition 73.  Thus, if an individual contributor contributes the maximum allowed contribution of $1,000 to a campaign in a particular fiscal year, the fact that the candidate transfers those funds from that contributor to another account does not permit the contributor to contribute another $1,000 to the first account in the same fiscal year.  See, Clark, supra.


I trust that the above answers your questions.  If you need further information, please do not hesitate to telephone me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:
Susan L. Bobrow

Counsel, Legal Division
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