October 15, 1990

Natasha Merkuloff

City Administrator

City of Calistoga

1232 Washington Street

Calistoga, CA  94515

Your Request for Informal Assistance

Our File No. I‑90‑542

Dear Ms. Merkuloff:

You have requested advice on behalf of the Mayor of Calistoga, Jim Hughes, and two members of the City Council of Calistoga, Robert Maxfield and Bob Beck, concerning their duties under the conflict‑of‑interest provisions of the Political Reform Act ("the Act").   We are treating your request as one for informal assistance pursuant to Regulation 18329(c) because we do not have enough facts about the general plan and environmental impact report or about the characteristics of the City of Calistoga to advise you with certainty./

QUESTIONS

1.  May the mayor and city councilmembers participate in decisions regarding the City of Calistoga's revised general plan?  This would include participating in informal public workshops as well as making decisions on the environmental impact report and the general plan itself.

2.  May the city divide the general plan into geographical areas so that the mayor and the city councilmembers may participate in decisions covering areas other than those in which their financial interests are located?

3.  If the city divides the general plan into geographical areas, may the mayor participate in decisions covering areas where his wife's employer, Calistoga Realty Company, has listings and otherwise does business?

CONCLUSION

1.  Mayor Hughes and City Councilmembers Maxfield and Beck may not participate in any decision which will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on any of their economic interests.

2.  If the city divides the general plan into geographical areas, Mayor Hughes and City Councilmembers Maxfield and Beck may participate in decisions covering geographical areas where they have no disqualifying interests if the decisions will not affect the decisions for which the mayor and councilmembers are disqualified. 

3.  Mayor Hughes may not participate in any decision which will have a reasonably foreseeable material financial effect on Calistoga Realty Company.

FACTS

The City of Calistoga (the "city") is undergoing a process to update the general plan.  The decisions include changing zoning and land use designations for the city and adopting an environmental impact report.  Currently, the city council is holding informal public workshops on these issues and desires to make its final decision on the general plan and the environmental impact report by the end of month.  

Councilmember Robert Maxfield

Councilmember Robert Maxfield owns a 40‑acre parcel of unimproved real property on the Silverado Trail; his statement of economic interests reflects his ownership interest in excess of $100,000.  He has a leasehold interest in a small commercial establishment, Adela's Yarn Shop, which is adjacent to a city parking lot; the value of his interest is between $10,000 and $100,000.  Councilmember Maxfield also owns residential property, the value of which is in excess of $100,000.  Councilmember Maxfield derives rental income from these property holdings in excess of $10,000 per year.  Finally, Councilmember Maxfield owns a personal residence which is located within the jurisdiction of the city.

Mayor Jim Hughes

Mayor Hughes owns residential property on Cedar Street, an apartment attached to his personal residence from which he derives rental income in excess of $10,000 annually.  He also has a community property interest in the income of his wife who works for Calistoga Realty Company, a large, local real estate firm.  Presumably, this firm has listings for property and does business throughout the City of Calistoga.  Finally, Mayor Hughes owns a personal residence which is located within the jurisdiction of the city.

Bob Beck

Councilmember Beck has a partnership interest in a realty company called Beck & Taylor; his interest in the company is valued in excess of $1,000.  Beck & Taylor owns three parcels of improved real property.  In addition, Councilmember Beck personally owns another five parcels of improved real property.  His interest in all these property holdings, which consist of single family residences and multi‑family dwellings, is valued in excess of $100,000.  He derives rental income in excess of $10,000.  Finally, Councilmember Beck owns a personal residence which is located within the jurisdiction of the city.

ANALYSIS

Section 87100 prohibits a public official from making, participating in making, or using his or her position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:

(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  

(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  

Section 87103 (a)‑(e).

Mayor Hughes and Councilmembers Maxfield and Beck are members of the Calistoga City Council; therefore, they are public officials under the Act.  (Section 82048.)  Under the foregoing sections, the mayor and city councilmembers may not participate in any decision which will have a reasonably foreseeable material financial effect, distinguishable from its effect on the public generally, on any of the economic interests described above.

Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  Clearly, changing zoning and land use designations in the city is going to have some financial effect on the mayor's and councilmembers' economic interests.  For example, you informed me on the telephone that the updated general plan presently recommends that Councilmember Maxfield's undeveloped Silverado property be a planned development. 

In addition, the foreseeable effect on the mayor's and councilmembers' economic interests also must be material to require disqualification.  The Commission has adopted regulations which provide guidance on whether the reasonably foreseeable effects of a decision will be considered material.  Regulation 18702 (copy enclosed) sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  If the official's economic interest is directly involved in the decision, then Regulation 18702.1 (copy enclosed) applies to determine materiality.  Regulation 18702.1(b) describes when a subject is deemed to be directly involved in a decision.  On the other hand, if the official's economic interest is indirectly affected by the decision, then Regulations 18702.2 to 18702.6 (copies enclosed) would apply to determine whether the effect of the decision is material.  

Participation in a Governmental Decision

You also asked whether it was permissible for Mayor Hughes and Councilmembers Maxfield and Beck to participate in informal public workshops concerning the general plan and the environmental impact report.  Section 87100 prohibits any public official from making, participating in making, or in any way attempting to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  This prohibition is interpreted broadly in order to fulfill the purposes of the Act which are best served by a rule which minimizes participation in a governmental decision by officials with a conflict of interest.  (In re Hudson (1978) 4 FPPC Ops. 13, copy enclosed.)  

An official is participating in a decision when he or she does any of the following:

(1)  Negotiates, without significant substantive review, with a governmental entity or private person regarding the decision; or

(2)  Advises or makes recommendations to the decision‑maker, either directly or without significant intervening substantive review, by:

(A)  Conducting research or making any investigation which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision; or

(B)  Preparing or presenting any report, analysis or opinion, orally or in writing, which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision.

Regulation 18700(c), copy enclosed.

Because Regulation 18329(c)(4)(A) precludes us from giving advice regarding past conduct, we only can advise the mayor and city councilmembers regarding their participation in future workshops concerning the matters contained in the environmental impact report and updated general plan.  

An official is attempting to use his or her official position to influence a decision if, for the purpose of influencing the decision, the official contacts, appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  (Regulation 18700.1, copy enclosed.)  However, the Act does not prohibit the official's presence at the public hearing concerning issues for which he is disqualified. (Regulation 18700.1(b)(2).)  Consequently, the councilmembers may be present while issues in which they have a financial interest are determined, but they may not take testimony, ask questions, debate the issues, or say or do anything to influence the decisions.

There are exceptions to this general rule, which may apply here.  Regulation 18700.1 provides that an otherwise disqualified official may appear in the same manner as any other member of the general public before his or her agency in the course of its prescribed governmental function to represent his or her personal interests.  "Personal interests" include, but are not limited to:

(A)  An interest in real property which is wholly owned by the official or members of his or her immediate family.

(B)  A business entity wholly owned by the official or members of his or her immediate family.

(C)  A business entity over which the official exercises sole direction and control, or over which the official and his or her spouse jointly exercise sole direction and control.

Regulation 18700.1(b)(1).

From the facts you have provided, it appears that in certain instances the mayor and councilmembers are the sole owners of their respective properties or businesses or exercise sole direction and control over their businesses.  If this is the case, they may appear before the Calistoga City Council, in the same manner as any other member of the public, to advocate on behalf of their property interests with respect to the decision from which they are disqualified.  However, their comments must be limited to their personal interests, and they should take care to clarify that they are not appearing in any official capacity.  (Larsen Advice Letter, No. A‑87‑151, copy enclosed.)  The councilmembers and the mayor still would be prohibited from voting on the decisions and from privately discussing these matters with other members of the city council or with other city officials.

Councilmember Maxfield

Based on the information you have provided, Councilmember Maxfield has two types of the economic interests described in Section 87103 in the jurisdiction of the City of Calistoga:  he has real property interests worth $1,000 or more, and he receives rental income aggregating $250 or more per year.  Consequently, he may not participate in any decision which would have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on those properties or sources of income.  (Section 87103(b) and (c).)  

The test for determining whether the effects of a decision on an interest in real property are material depends on whether the interest in real property is directly or indirectly involved in the decision.  Regulation 18702.1(a)(3) describes situations in which real property interests are considered materially affected because of the direct impact of the decision on the real property.  These include the following situations:

(A)  The decision involves the zoning or rezoning, annexation or reannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of real property in

which the official has a direct or indirect interest (other than a leasehold interest) of $1,000 or more, or a similar decision affecting such property;

(B)  The decision involves the issuance, denial or revocation of a license, permit or

other land use entitlement authorizing a specific use or uses of such property;

(C)  The decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on such property; or

(D)  The decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.

(E)  For purposes of this subdivision, the terms "zoning" and "rezoning" shall refer to the act of establishing or changing the zoning or land use designation on the subject property, but shall not refer to an amendment of an existing zoning ordinance or other land use regulation (such as changes in the uses permitted, or development standards applicable, within a particular zoning category) which is applicable to all other properties designated in that category.

Based on the facts provided to staff, it appears that the decisions herein will have a direct effect on Councilmember Maxfield's real property interests.  Consequently, his disqualification is required unless the decision will have no financial effect on Councilmember Maxfield's property interests (Regulation 18702.1(c)(2)), or will affect his property in substantially the same manner as it will affect the interests of a significant segment of the public.  (Regulation 18703.)

Section 87103(c) requires that Councilmember Maxfield disqualify himself from participating in decisions which will have a material financial effect, distinguishable from the effect on the public generally, on sources of income to him of $250 or more in the 12 months prior to the time the decision is made.  Councilmember Maxfield's tenants have provided income to him of more than $250 in the previous 12 months.  Accordingly, he must determine whether the effect of the decision upon his sources of income require his disqualification.  

One of his real property interests is a leasehold interest in Adela's Yarn Shop, a business entity, which presumably is a source of income to him.  Accordingly, unless Adela's Yarn Shop is the subject of the decision, or initiated the decision (Regulation 18702.1(a)(1), and (b)), Regulation 18702.2 would require Councilmember Maxfield's disqualification, assuming the effect is distinguishable from the effect on the public generally, if:

(1)  The decision will result in an increase or decrease in [Adela's Yarn Shop's] gross revenues for a fiscal year of $10,000 or more; or

(2)  The decision will result in [Adela's Yarn Shop] incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

(3)  The decision will result in an increase or decrease in the value of [Adela's Yarn Shop's] assets or liabilities of $10,000 or more.

Regulation 18702.2(g).

It is not clear from the facts whether some of the persons from whom he receives rental income are business entities or individuals.  If the tenants are individuals, and they are not the subject of the decision, and did not initiate the decision, Regulation 18702.6 would require Councilmember Maxfield's disqualification, assuming the effect is distinguishable from the effect on the public generally, if:

(a)  The decision will affect the individual [tenant's] income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or

(b)  The decision will affect the individual [tenant's] real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.

Mayor Hughes

Based on the information you have provided, Mayor Hughes has two types of the economic interests described in Section 87103 in the jurisdiction of the City of Calistoga:  he has real property interests worth $1,000 or more, he receives rental income from persons in excess of $250 per year, and his wife receives income aggregating $250 or more from an entity which presumably does business throughout the city.

Mayor Hughes' is prohibited from participating in any decision which will have a reasonably foreseeable material financial effect on his property holdings, or on his tenants, for the reasons more fully described above with respect to Councilmember Maxfield.

Calistoga Realty Company is a source of income to Mayor Hughes because he has a community property interest in his wife's income.  (Section 82030(a).)  The decision will materially affect Calistoga Realty Company if Calistoga Realty Company is directly involved in the decision.  (Regulation 18702.1(a)(1), and (b).)  If Calistoga Realty Company is not directly involved in the decision, disqualification still will be required if the decision will have an indirect material financial effect on the company.  The criteria for indirect material financial effect is set out in Regulation 18702.2.  For example, if the decision would foreseeably result in an increase of $10,000 or more in the gross revenues of Calistoga Realty Company during a fiscal year, the effect of the decision would be material.  (Regulation 18702.2(g).)

Councilmember Beck

Based on the information you have provided, Councilmember Beck has four types of the economic interests described in Section 87103 in the jurisdiction of the City of Calistoga:  he has an investment interest in a business entity worth $1,000 or more; he is a partner in the business entity; he has real property interests worth $1,000 or more; and he receives income from the business entity and rental income from persons in excess of $250 per year.

Councilmember Beck is prohibited from participating in any decision which will have a reasonably foreseeable material financial effect on his property holdings, or on his tenants, for the reasons more fully described above with respect to Councilmember Maxfield.

Beck & Taylor is a business entity in which Councilmember Beck has an investment interest.  He has more than a 10% ownership interest in the realty company.  Beck & Taylor also is a source of income to Councilmember Beck.  Councilmember Beck is prohibited from participating in any decision which will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on Beck & Taylor, or on any client or tenant of Beck & Taylor, if such client's or tenant's payments to the company are sufficient to make Councilmember Beck's pro‑rata share at least $250 or more in the 12 months before the decision.

A decision will materially affect Beck & Taylor if Beck & Taylor is directly involved in the decision.  (Regulation 18702.1(a)(1), (a)(2), and (b).)  If Beck & Taylor, or any of its clients or tenants, are not directly involved in the decision, disqualification still will be required if the decision will have an indirect material financial effect on Beck & Taylor, or on its clients or tenants.  The criteria for indirect material financial effect is set out in Regulation 18702.2 for Beck & Taylor and any of its clients or tenants that are business entities, and in Regulation 18702.6 for any of its clients or tenants that are individuals.

Public Generally

Even if the mayor and councilmembers have an economic interest that will be materially financially affected by the adoption of the environmental impact report and the updated general plan, they still may make, and participate in making, these decisions if the effect on their interests is not distinguishable from the effect on the public generally.  (Regulation 18703; Miller Advice Letter, No. A‑82‑119; copies enclosed.)  For the public generally exception to apply, the decision must affect the official's interests in substantially the same manner as it will affect a significant segment of the public in the City of Calistoga.  (In re Legan, (1985) 9 FPPC Ops. 1, copy enclosed.)  

Because adoption of the updated general plan usually involves numerous subissues and multiple decisions, we are unable to advise specifically when disqualification will be required at each step.  However, once all decisions related to the updated general plan have been finalized, the final vote to adopt or reject the plan will not require disqualification if no modifications are made at that time.  This is so because the plan, as implemented through each separate decision, will affect the public officials involved in a manner which is not distinguishable from the effect on the public generally.  (Haight Advice Letter, No. A‑86‑021, copy enclosed.)  

Bifurcation

You also have asked if, due to their various economic interests, the mayor and councilmembers are disqualified as to all the decisions concerning the environmental impact report and the updated general plan, or, if the decisions can be bifurcated so that they may participate in decisions concerning geographical areas covered by the report and plan other than in which their financial interests are located.  We have advised that large, complex decisions under certain circumstances may be divided into separate decisions when an official has a disqualifying interest in one component of the decision which is not interdependent upon other components.  The official may then participate as to the other components in which he has no financial interest.  (See, Killian Advice Letter, No. A‑89‑522 and Huffaker Advice Letter, No. A‑86‑343, copies enclosed.)  However, under some circumstances, a series of decisions may be too interrelated to be considered separately.  (Miller Advice Letter, No. A‑82‑119, supra.)

Because of the possible interrelationship of land use designation and zoning areas, the mayor and councilmembers may participate in decisions regarding areas where they have no economic interests only if the decision on any one component will not have a reasonably foreseeable material financial effect upon their interests.  (Huffaker Advice Letter, supra.)  If the decision will not have such an effect, they may participate if the procedure outlined below is adhered to by the city council:

(1)  The decisions from which the mayor and the councilmembers have a disqualifying financial interest are segregated from the other decisions.  

(2)  The decisions from which the mayor and councilmembers are disqualified are considered first, and a final decision is reached by the city council without the mayor and councilmembers participating in any way.

(3)  Once a final decision has been made on that geographical area, the mayor and the councilmembers may participate in the deliberations and vote regarding the other areas within the general plan, so long as those deliberations and vote do not result in a reopening or in any way affect the decisions from which they were disqualified. 

I trust that this letter answers your questions.  If you have any further questions regarding this matter, please feel free to contact me at (916) 322‑5901.

Sincerely,

Scott Hallabrin

Acting General Counsel

By:  Deanne Stone

Counsel, Legal Division
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