




October 1, 1990

Vincent F. Biondo, Jr.

City Attorney

City of Carlsbad

1200 Carlsbad Village Drive

Carlsbad, CA  92008-1989






Re:
Your Request for Informal Assistance

Our File No. I-90-543

Dear Mr. Biondo:


This is in response to your letter requesting advice on behalf of Carlsbad City Councilmember John Mamaux, concerning his duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").   Your letter requests follow up advice to our advice letter to you of July 6, 1990.  (Biondo Advice Letter, No. I-90-241.)  Since your advice request seeks general guidance with respect to a series of decisions, we are treating your request as one for informal assistance.  

QUESTIONS


1.  May Councilmember Mamaux participate in a city council decision to establish a community facilities district where the decision may materially impact business entities related to the councilmember's employer?


2.  Does the "public generally" exception apply to decisions concerning the community facilities district where the decisions may impact business entities related to the councilmember's employer?


3.  Is Councilmember Mamaux precluded from participating in other decisions concerning the community facilities district?

CONCLUSIONS


1.  We confirm that Councilmember Mamaux must disqualify himself from participating in any decision which will foreseeably and materially affect his employer, Center Mortgage, or any business entity that is a parent or subsidiary of Center Mortgage or otherwise related to Center Mortgage, including Center Development and C & N Bank Corp.  In addition, Councilmember Mamaux must disqualify himself from any decision which will materially affect Mr. Dean Greenberg, the sole owner of the business entities.  It appears that any decisions concerning Phase I, Zone 5 or Zone 25 will materially affect these economic interests.


2.  Since the decisions on Phase I, Zone 5 and Zone 25 will not affect a significant segment of the jurisdiction in the same manner as they will affect the councilmember's financial interests, the "public generally" exception will not permit the councilmember to participate in decisions for which he is otherwise disqualified.


3.
However, independent decisions concerning the annexation of other zones is permitted provided the councilmember has no other economic interest in the decisions and the decisions are separable from those concerning Phase I, Zone 5 and Zone 25.

FACTS


The facts are substantially the same as those set forth in our previous advice letter to you.


The Carlsbad City Council will be considering the adoption of a resolution of intention to create a Mello-Roos Community Facilities District in Carlsbad.  The purpose of the Mello-Roos district is to permit the city to sell bonds for the construction of public facilities in the district, including a library, city hall, regional park, roads and freeway interchanges.  Construction of such facilities is required prior to the development of the land in the area.  The bonds will be paid from a special tax assessed on the property in the district.


The proposed tax would be collected annually with a final lump sum tax payment required at the time the landowner obtains a building permit.  The proposed per acre tax for property zoned low density residential would range from $227 to $230 per acre.  For commercial property, the tax would range from $2,000 to $3,000 per acre per year.  Once a building permit has been obtained and the final fee is paid, the property will no longer be taxed by the Mello-Roos district.  


Councilmember John Mamaux is employed by Center Mortgage.  Center Mortgage is owned by C & N Bank Corp., which in turn is solely owned by Dean Greenberg.  Dean Greenberg also owns Center Development.  Center Development owns approximately 225 acres of property which will be subject to the special tax if the resolution to adopt the community facilities district is accepted.


The following additional information obtained from materials included in your letter and through telephone conversations with Finance Director James Elliot has been considered in this letter. The city council will consider the first phase as a whole.  Phase I includes 12 zones and encompasses 40% of the entire city.  Zone 5, part of Phase I, includes 34 property owners in total.  Center Development owns 236 acres in Zone 5 under the name "Carlsbad Airport Centre."  Only 12 other property owners in the Phase I area own more than 200 acres that will be the subject to the assessment.  Approximately 22 property owners own parcels of more than 100 acres in Phase I.  


Phase II involves the future annexation of the remaining zones into the district, including Zone 25.  The annexation will be presented to the city council on a zone-by-zone basis.  Center Development owns approximately one-half of the undeveloped property in Zone 25 under the name "Carlsbad Professional."  Zone 25 includes only four property owners.


If the district is approved, only the undeveloped properties in the Phase I area will be assessed, developed property in Phase I will not be affected.  The actual property assessment will vary depending on the zoning of the property in the Phase I area.  Center Development's undeveloped property is zoned for industrial uses.  


In addition, Phase I is divided into two areas with different tax rates.  Thus, even where properties' characteristics are identical, the property will be taxed differently depending on the area in which the property is located.  

ANALYSIS

1.  The Mello-Roos Community Facilities District


This letter confirms the advice provided to you on July 6, 1990.  As we stated in that letter, since Councilmember Mamaux is employed with Center Mortgage, Center Mortgage is an economic interest of the councilmember.  (Section 87103(d).)  Further, since Center Mortgage is wholly owned by C & N Bank Corp, and C & N Bank Corp is wholly owned by Mr. Dean Greenberg, both C & N Bank Corp and Mr. Greenberg are also treated as sources of income to Councilmember Mamaux.  (Regulation 18706; Regulation 18236(a); Hentschke Advice Letter, No. A-80-069.)  Finally, since Mr. Greenberg is the controlling owner of both Center Mortgage and Center Development, Center Development is also an "otherwise related business entity" as defined in the Act.   (Regulation 18236(b).)  Thus, Center Development is also a source of income to Councilmember Mamaux for purposes of the conflict-of-interest provisions of the Act.  


Consequently, the councilmember may not participate in any decision that will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on Center Mortgage, C & N Bank Corp, Center Development or Mr. Greenberg personally as sole owner of the business entity that is the source of income to the councilmember.  


Center Development owns property within the proposed Mello-Roos district in Phase I and Phase II, and therefore will be foreseeably affected by the decisions on Phase I of the Mello-Roos District and Zones 5 and 25.  However, we could not determine the magnitude of the financial effect on Mr. Greenberg or Mr. Greenberg's businesses caused by the creation of the assessment district, thus, we provided the appropriate regulations and left the factual determination of the magnitude of financial effect to you.

2.  Public Generally: Phase I Inclusive of Zone 5


Public officials with financial interests that will be materially affected by a decision may participate in the decision if the effect on their property is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the public. (Regulation 18703, copy enclosed.)  


The "public" consists of the entire jurisdiction of the agency in question.  (In re Owen (1976) 2 FPPC Ops. 77, copy enclosed.)  This is so because all the residents of the jurisdiction are constituents of the official.   Thus, the councilmember may participate in the Mello-Roos District decisions only if the effect on the councilmember's financial interest is substantially the same as the effect on a significant segment of the population of the City of Carlsbad.  


You also stated that of the various persons which are economic interests of the councilmember, only Center Development and Mr. Greenberg will be foreseeably affected by the decision because Center Development owns property in one of the proposed zones and Mr. Greenberg owns Center development.  Thus, for the public generally exception to apply, the decision will have to affect a significant segment of the public in the same manner as it would affect Center Development and Mr. Greenberg.


You stated that the first phase of the project encompasses 40% of the entire city.  However, it does not appear that all those persons in the Phase I area will affected in the same manner as Center Development.  Despite the fact that the first phase of the district will be dealt with as a whole by the city council, the fact that each zone will have different standards and each type of use in the zones a different assessment suggests that the number of persons affected in the same manner as Center Development is relatively small.  


For example, the decisions concerning the district will affect only the undeveloped properties in the Phase I area.  This means that all developed property in Phase I will not be affected in the same manner as Center Development's property which is undeveloped.  Further, since the assessment will vary depending on the zoning of the property in the Phase I area, of the properties in Phase I that will be affected only those that are zoned industrial or commercial will be affected in the same manner as Center Development's property.  This further reduces those persons in Phase I who will be similarly affected.  


Two other factors reduce the number of persons that will be affected in the same manner as Center Development.  Phase I is divided into two areas with different tax rates.  Thus, even where a property's characteristics are identical to Center Development's, the property will be taxed differently if it is located in the other area. Finally, since the size of Center Development's property holdings is substantial, and theoretically only persons owning approximately the same amount of property as Center Development would be affected in the same manner, the number constituting the segment similarly affected is even further reduced and would not appear to constitute a significant segment as intended by the exception.  (In re Legan (1985) 9 FPPC Ops. 1, copy enclosed.)


In taking all these factors into consideration, it does not appear that a significant segment of Carlsbad will be affected in substantially the same manner as the councilmember.  Thus, the public generally exception would not apply.


As for decisions specifically concerning Zones 5 and 25, it appears that the number of landowners in the respective zones is far too small to constitute a significant segment, even if those landowners were similarly situated which, as discussed above, they are probably not.

3.  Segmentation of Decisions


In the initial letter the questions pertained to the councilmember's participation in the decision to adopt the city wide district which included property owned by an economic interest.  In your follow up letter, you have expressed concern about other city council decisions concerning the district.


Generally, every governmental decision must be analyzed independently with respect to the foreseeability and the materiality of a financial effect on an official's economic interest. (In re Owen (1976) 2 FPPC Ops. 77, copy enclosed.)  However, under some circumstances a series of decisions may be too interrelated to be considered separately.  (Miller Advice Letter, No. A-82-119, copy enclosed.)  For example, if it is determined that an official has a conflict of interest as to decisions concerning a specific project because of the project's impact on an economic interest, the official may be similarly disqualified as to decisions concerning the financing of that project.  The reason is that the decisions concerning the financing of the project could in fact alter the previous decision for which the official was disqualified.  (Nord Advice Letter, No. A-82-038, copy enclosed.)  Conversely, where the decisions are separable, such as smaller projects in a larger project, and none affects the decisions on the other projects, each project may be analyzed separately to determine if the official has a conflict of interest.  (Kilian Advice Letter, No. A-89-522, copy enclosed.)  


You stated in your letter that Center Mortgage has property in Zone 5 and Zone 25.  It appears from the information you provided that the decisions on Phase I of the project, which includes Zone 5, would be considered as a whole.  Thus, decisions concerning Phase I are inseparable from decisions concerning Zone 5 for which the councilmember appears to have a conflict of interest.  However, independent decisions concerning the annexation of other zones (other than Zone 25) might be separable.  It appears that the later annexation of other Phase II zones will not foreseeably affect the councilmember's financial interests.


If indeed the decisions are separable and the councilmember determines he has a conflict of interest with respect to some, but not all the decisions and various zones, the following procedure should be followed to permit the councilmember to participate:


(1)  The decisions for which the councilmember has a disqualifying financial interest should be segregated from the other decisions.


(2)  The decisions from which the councilmember is disqualified should be considered first, and a final decision reached by the city council without the councilmember participating in any way.


(3)  Once a decision has been made on the projects for which the councilmember has a disqualifying financial interest, he may participate in the deliberations regarding the other zones, so long as those deliberations do not result in a reopening or in any way affect the decisions from which he was disqualified.  (Huffaker Advice Letter, No. A-86-343, copy enclosed.)


Should you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.







Sincerely,







Scott Hallabrin











Acting General Counsel







By:  John W. Wallace








Counsel, Legal Division
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