SUPERSEDED BY SEIU

November 1, 1990

Jonathan S. Fuhrman

360 S. Euclid Avenue, #115

Pasadena, CA  91101

Re:  Your Request for Informal Assistance

Our File No. I‑90‑546

Dear Mr. Fuhrman:

This is in response to your letter requesting advice with respect to the campaign provisions of the Political Reform Act (the "Act").   Since your questions are general in nature and you have not named a specific elected official on whose behalf you have requested this advice, we can only provide the following informal responses to your questions.  

Please note, that since your letter requesting advice was received, the United States District Court issued an order in Service Employees International Union, AFL‑CIO, et al. v. Fair Political Practices Commission, United States District Court, Eastern District of California, Case No. CIVS‑89‑0433, LKK‑JFM (hereafter, "SEIU") which invalidates portions of the Act which were added by Proposition 73 in June of 1988.  The court invalidated the fiscal year contribution limitations of the Act and the transfer ban of Section 85304.  However, the court stayed execution of the order with respect to legislative candidates.  Consequently, legislative candidates are still subject to Proposition 73 as adopted in 1988.  (Commission Memorandum on the Decision in Service Employees International Union, AFL‑CIO, et al. v. Fair Political Practices Commission, copy enclosed.)  This letter has been drafted in light of the changes caused by the SEIU decisions.  

QUESTIONS

1.  If a group of four candidates recommend the candidates and measures to be endorsed in a slate mailer, is the slate mailer in question produced by a commercial "slate mailer organization" as defined in the Act?

2.  If your organization does not qualify as a slate mailer organization, how must the joint‑candidate mailer be financed in order to avoid the making of contributions between the candidates?

CONCLUSIONS

1.  A candidate or a candidate's controlled committee cannot become a slate mailer organization.  This is because the exception provided for slate mailer organizations in the Act is based on the non‑political nature of the organization.  Thus, if the four candidates control who will be included on the slate mailer and how much each included candidate will be charged, the slate would be produced by candidates and would not be a slate mailer produced by a slate mailer organization.  

2.  If your organization does not qualify as a slate mailer organization, all candidates who have been consulted and are "recommended" on the slate must pay their pro‑rata share of the cost directly to the vendors.  In addition, no candidate may pay more than the cost attributable to circulating the slate in his or her own jurisdiction.  Only in this way is the making of a contribution to another candidate avoided. 

Candidates not consulted are not required to pay any part of the cost of the slate.  Candidates who are solely recommendors may not pay any part of the cost if the communication does not expressly advocate the recommendor's election.

FACTS

You stated you are considering one or several mass mailings which would feature joint recommendations by four candidates or officeholders (the "recommendors").  One of the recommendors will be a federal candidate and the other three will be California candidates.  Of the three California candidates, two are legislative candidates and one is a local officeholder.  The local officeholder is not up for reelection.  The recommendors will make recommendations concerning statewide partisan races, state legislative races, local races and statewide and local ballot measures.  At this time you contemplate at least four state candidates will be included among those candidates or issues recommended (the "recommendees").

The slate mailings will be produced by a consulting group, at the behest of the recommending officeholders.  You stated the consultants will earn a profit through this activity.  The slate mailings will be circulated to voters in a large region, including but extending beyond any one of the recommending candidate's own districts.

ANALYSIS

I.  Slate Mailers, Generally

Section 82048.3 defines "slate mailer" as a mass mailing which supports or opposes a total of four or more candidates or ballot measures.  From the facts you have provided, the mass mailer you describe would be a slate mailer.  However, unless the source of the slate mailer is a slate mailer organization, the expenditures for the mailing must be reviewed as would any other expenditures to determine if a contribution has been made.

II.  Commercial Slate Mailer Organizations

Section 82048.4 defines "slate mailer organization" as follows:

(a)  "Slate mailer organization" means, except as provided in subdivision (b), any person who, directly or indirectly, does all of the following:  

(1)  Is involved in the production of one or more slate mailers and exercises control over the selection of the candidates and measures to be supported or opposed in the slate mailers.  

(2)  Receives or is promised payments totaling five hundred dollars ($500) or more in a calendar year for the production of one or more slate mailers.  

(b)  Notwithstanding subdivision (a), a slate mailer organization shall not include any of the following:  

(1)  A candidate or officeholder or a candidate's or officeholder's controlled committee.  

(2)  An official committee of any political party.  

(3)  A legislative caucus committee.  

(4)  A committee primarily formed to support or oppose a candidate, officeholder, or ballot measure.  

(c)  The production and distribution of slate mailers by a slate mailer organization shall not be considered making contributions or expenditures for purposes of subdivision (b) or (c) of Section 82013.  If a slate mailer organization makes contributions or expenditures other than by producing or distributing slate mailers, and it reports those contributions and expenditures pursuant to Sections 84218 and 84219, no additional campaign reports shall be required of the slate mailer organization pursuant to Section 84200 or 84200.5.

(Emphasis added.)

Thus, you alone or in association with others may form a "slate mailer organization" as defined in the Act.  However, under the statutory definition, a candidate or a candidate's controlled committee cannot become a slate mailer organization.  This is because the exception provided for slate mailer organizations in the Act is based on the non‑political nature of the organization.  

Where you do qualify as a slate mailer organization, expenses incurred in connection with including nonpaying candidates in the slate mailer are not independent expenditures for purposes of the Act.  Again, this is based on the fact that in producing a slate mailer, the organization acts primarily for business purposes rather than political purposes.  (Propper Advice Letter, 

No. I‑86‑268, copy enclosed.)

III.  Noncommercial Slate Mailers

A.  Contributions to Candidates

You stated that the list of candidates included on your slate mailer would be controlled by four recommendors.  As stated above, if your organization does not qualify as a slate mailer organization, and the mailers are sent by your organization at the behest of the candidates recommended without receipt of adequate consideration, the costs of the slate mailer will be contributions under the Act.  (Section 82015;  Knutsen Advice Letter, 

No. A‑89‑117, copy enclosed.)  Moreover, depending on the cost of the mailers, the expenditures to produce and mail them would probably be reportable expenditures under the Act.  (Sections 84100‑84226.)  Finally, the contributions may, in the aggregate, qualify your organization as a recipient committee under the Act.  (Section 82013.)  As a recipient committee your organization will be subject to the contribution limitations of the Act with respect to contributions to legislative candidates.  (Sections 85302 and 85303.)

B.  Candidate to Candidate Contributions

Section 85304 provides:

No candidate for elective office or committee controlled by that candidate or candidates for elective office shall transfer any contribution to any other candidate for elective office.  Transfers of funds between candidates or their controlled committees are prohibited.

As stated above, the initial order in the SEIU invalidated Proposition 73's prohibition on transfers between and among candidates insofar as the prohibition was premised upon the need to prevent evasion of campaign contribution limitations based on fiscal years.  Thus, the transfer ban is not applicable to statewide officers and candidates for local office in jurisdictions which have no valid contribution limitations.  The transfer ban continues, however, to prohibit the following:  (1)  The transfer of campaign funds among Legislative candidates, and any candidates subject to valid contribution limits; and, 

(2)  The transfer of campaign funds from any candidates not subject to limits to any candidates subject to any valid contribution limit system.  

Thus, where multiple candidates jointly circulate a mailer which results in equal benefit to all the candidates, all the candidates must pay their pro‑rata share of the costs of the mailing to avoid the making of contributions to one another.  In addition, since any transfer of campaign funds, even one of a short duration to or between candidates subject to limits would violate the Act, the payments for such candidates' respective shares must be made directly to the vendors.  For example, if one legislative candidate pays another, or if one legislative candidate pays the entire bill and is then reimbursed by the other legislative candidate, the transfer provision will have been violated.  (Olson Advice Letter No. A‑89‑597, copy enclosed.)

Consequently, if your organization does not qualify as a slate mailer organization, the funding of the mailer must be structured as follows to avoid the making of a contribution:

1.  All candidates who have been consulted and are "recommended" on the slate must pay their pro‑rata share of the cost directly to the vendors.  In addition, no candidate may use campaign funds to circulate the mailer outside the candidate's own jurisdiction.  (Van Winkle Advice Letter, No. A‑90‑319 and 

A‑90‑320, copy enclosed.)  Thus, no candidate may pay more than the cost attributable to circulating the slate in his or her own jurisdiction.  

2.  Candidates who are solely recommendors may not pay any part of the cost unless the communication expressly advocates the recommendors election.  

3.  As for those candidates not consulted, they are not required to pay any part of the cost of the slate.  

Please contact me at (916) 322‑5901 if you have any questions regarding this matter.

Sincerely,

Scott Hallabrin

Acting General Counsel

By:  John W. Wallace

Counsel, Legal Division
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Enclosures

