




September 4, 1990

Bob Mulholland, Campaign Manager

Yes on 128 - Big Green

926 J Street, #1400

Sacramento, CA  95814






Re:
Your Request for Advice

Our File No. A-90-552

Dear Mr. Mulholland:


You are seeking advice as campaign manager on behalf of the "Yes on 128 - Big Green Campaign" ("Big Green Campaign") regarding its duties and responsibilities under the disclosure of major funding sources provisions of the Political Reform Act (the "Act").   


The following advice is based upon the facts provided in your letter of August 22, 1990, and in a telephone conversation on August 28, 1990.  The advice is prospective in its application; the Commission does not provide advice concerning past conduct.  (Regulation 18329, copy enclosed.)

QUESTION


Big Green Campaign has established a fundraising committee and an advertisement committee.  Funds received by the fundraising committee are provided to the advertisement committee.


(1)  Are contributions to the fundraising committee considered contributions for purposes of disclosure under Sections 84501-84508 ("Proposition 105")?


(2)  Are the funds given by the fundraising committee to the advertisement committee considered to be "from" California for purposes of Proposition 105 when a high percentage of the funds received by the fundraising committee come from out of state sources but are deposited into the fundraising committee's California bank account?


(3)  Does the structuring of the flow of funds in this manner avoid any disclosure obligations under Proposition 105 altogether?


CONCLUSION


(1) and (3)  The source of funds received by the fundraising committee is to be considered in determining what disclosure obligations, if any, under Proposition 105 apply to the Big Green Campaign's advertising.


(2)  Because the source of funds received by the fundraising committee is to be considered in determining what disclosure obligations under Proposition 105 apply, the fact that the fundraising committee deposits such funds into its California bank account is irrelevant for purposes of determining whether or not the funds are received "from" California sources.

FACTS


The Big Green Campaign has established two committees - one that buys advertising and one that acts as an "intermediary" for fundraising purposes.  The two committees share the same sponsors and campaign address, are controlled by the same campaign firm, and act in concert.  The fundraising committee is responsible for raising money for the campaign, and the advertisement committee will make the actual advertisement purchases.  It is understood that the funds received by the fundraising committee are provided to the advertisement committee and then used for the purchase of broadcast and print media advertising.

ANALYSIS


Sections 84501 through 84514 were added to the Act as a result of the enactment by the voters of Proposition 105 in the November 1988 election.  These provisions, effective January 1, 1990 impose specific disclosure requirements on committees which pay for or authorize an advertisement in support of or opposition to an initiative.   The disclosure requirement is applicable only to an advertisement the content of which is more than 50 percent devoted to one initiative (Section 84512), paid for and authorized by any committee which has made expenditures of at least $50,000.  (Section 84502.)  When required, the disclosure consists of an acknowledgment, contained in the advertisement, of the major funding sources of the organization which authorized and paid for the advertisement.


Because Proposition 128 on the November, 1990 ballot is a "qualified state initiative," the provisions of Proposition 105 are applicable to the requisite advertisements in support of or in opposition to the proposition.


In the facts you have provided, the advertisement committee "authorizes" the advertisement on behalf of Proposition 128 and is therefore subject to the disclosure requirements concerning its major funding sources pursuant to Section 84507.\

  Because the fundraising committee provides all of the funds to the advertisement committee to enable it to purchase advertisements, the fundraising committee is clearly a "major funding source" of the advertisement committee under Section 84507.  


The basis of your questions is in what manner, if any, the fundraising committee is otherwise included in the Proposition 105 disclosure requirements.  It is our conclusion that the determination of the appropriate disclosure categories and obligations for the advertisements requires an examination of the funding sources of the fundraising committee, for the following two reasons.


First, both the advertisement and fundraising committees have as their sole purpose the Big Green Initiative.  They are controlled and managed by the same people, share the same sponsors, have the same campaign address, and work in concert.  They are, in fact, one and the same for all purposes except for the specific activity in which they engage.


We have previously advised that Proposition 105's disclosure requirement does not call for disclosure of the major donors of a major funding source required to be disclosed under Section 84507.  The Hiltachk Advice Letter, No. A-90-336 (copy enclosed), concluded that a committee could constitute a major funding source for another committee which has authorized an advertisement.  This advice was premised on the understanding that the two committees were separate and distinct entities.  


Here, however, the two committees are separate and distinct entities in name only, established for the same general policy purpose and whose activities are managed and conducted by the same individuals.  The situation, in reverse, is analogous to that in which the Act requires that contributions made by more than one person be cumulated and the persons be treated as a single contributor.  (See Regulation 18531.5 and Olson Advice Letter, No. A-90-302, copies enclosed.)  Contributions to the fundraising committee are in effect contributions to the advertisement committee, and vice versa.


To conclude otherwise and permit the advertisement committee to list only the fundraising committee as its major funding source
would compromise the Act's purpose of achieving full and accurate disclosure.  (Section 81002(a).)  The Commission is under an obligation to implement the intent, and not simply the literal language, of the Act.  (See Diane Watson, et al. v. FPPC (1990) 217 Cal.App.3d 1059.)  As such, because the two committees are virtually indistinguishable for all practical purposes, it is our conclusion that the disclosure required by Proposition 105 is to be determined by an evaluation of the contributions received by both the advertisement committee and the fundraising committee.


Second, you have indicated that the fundraising committee acts as an "intermediary" for funds for the Big Green Campaign, and that all contributions are given for the support of the initiative.   A committee may act as an intermediary for the receipt of contributions for another committee.  (Robeck Advice Letter, No. I-90-448, copy enclosed.)  However, an intermediary is required to disclose the true source of any contributions, and the recipient is required to disclose both the intermediary and the true contributor.  (Sections 84302, 84302.5; Regulation 18432.5, copy enclosed.)


If, therefore, the fundraising committee acts as an intermediary for purposes of raising funds for the advertisement committee, the fundraising committee is required to disclose the names of the true contributors, as well as itself, to the advertisement committee.  With this information, the advertisement committee would then be in the position to determine its obligations, if any, with respect to the Proposition 105 disclosure requirements.


In either instance, the fact the contributions to the fundraising committee come from outside California and are then deposited into the committee's California bank account is irrelevant, because the contributors and the amounts they contribute must be examined to determine whether, and which, Proposition 105 disclosure obligations are applicable.  It is from where the contributions come, and not to where the contributions are deposited, that determines disclosure under Section 84507.


To recapitulate, the funding sources of the fundraising committee must be examined to determine if any Proposition 105 disclosure is required in Big Green Campaign advertising.  This is necessary because (1) the absence of distinctions between the two committee's purposes, control, sponsors, addresses, and coordination requires that the two committees be treated as one, and (2) the fundraising committee's status as an intermediary requires that its sources of contributions be disclosed to the advertisement committee.


We are continuing to refine our advice concerning Proposition 105 and are in the process of drafting further regulations to implement its provisions.  The advice you have been provided in this letter may change if the Commission adopts a regulation or regulations, or if subsequent advice is provided, which reaches a difference conclusion from that suggested in this letter.


I trust this letter has provided you with the guidance you requested.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:
Jonathan S. Rothman







Counsel, Legal Division
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