




July 19, 1991

George H. Eiser, III

City Attorney

1243 National City Boulevard

National City, CA  92050-4397






Re:  Your Request for Reconsideration







Our File No. I-90-559a

Dear Mr. Eiser:


This letter is in response to your request for reconsideration of the advice provided to you on October 5, 1990, regarding the duties and responsibilities of National City Councilmembers under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Your letter does not address a specific decision pending before your agency.  Accordingly, we treat your letter as a request for informal assistance under the provisions of Regulation 18329.

QUESTIONS


1.  Does the "public generally" exception apply to the financial interests of Mayor Waters and Councilmembers Van Deventer and Zarate?


2.  Under the provisions of the Act, may redevelopment decisions be considered independently of each other to reduce the disqualification of the public officials making the decisions?

CONCLUSIONS


1.  The "public generally" exception does not apply to the commercial real estate interests of Mayor Waters and Councilmember Van Deventer.  Moreover, the "public generally" exception does not apply to Councilmember Zarate's interest in an apartment building.  Based on the additional information you have provided, the "public generally" exception may be applicable to the remaining financial interests of Mayor Waters and Councilmembers Van Deventer and Zarate. 


2.  Redevelopment decisions may be bifurcated and considered independently of each other so long as each decision is not interrelated to other decisions affecting the redevelopment project.

FACTS


On October 5, 1990, you received informal assistance regarding your request for advice dated July 13, 1990.  (See Eiser Advice Letter, No. I-90-559.)  You now request reconsideration of this advice.  It is your belief that based on the additional information which you are submitting for our review, and with consideration of alternative methods of dealing with the redevelopment plan amendment, it may be possible to structure redevelopment decisions so as to allow the maximum participation of National City Councilmembers in such decisions.


In requesting reconsideration of the advice provided, you ask that particular attention be focused upon the issues of "bifurcation" and the "public generally" exception.  Specifically, you indicate that at pages 7 and 8 of our advice letter we state that "it is reasonably foreseeable that decisions concerning the acquisition of additional land for the redevelopment area will have a financial effect upon the value of the numerous interests in real property and business owned by Mayor Waters, Vice-Mayor Van Deventer, and Councilmembers Dalla and Pruitt...."  Since the proposed redevelopment plan amendment includes other actions which do not involve adding land to the project area (e.g. designating "acquisition areas" within existing project area boundaries), you  question whether these other actions could be considered separately (i.e. "bifurcated") from the question of adding land to the project area, so that the potential disqualification of each official may be analyzed with reference to the particular action to be considered rather than with reference to the whole redevelopment project.


Also, at pages 12 and 13 of our advice letter, there is a discussion of the "public generally" exception.  We had concluded that this exception applied to Councilmember Dalla who owns a personal residence within the redevelopment area.  We had also concluded that the exception did not apply to the interests in real property held by Mayor Waters and Councilmembers Van Deventer and Pruitt because the facts presented did not indicate that a sufficient number of the residents of the city own commercial real estate and business interests in the redevelopment area.


Since your original request for advice of July 13, 1990, a general municipal election was held in National City.  As a result of that election, Mr. Waters has been elected mayor.  Additionally, Councilmember Rosalie G. Zarate assumed office and Councilmember Fred Pruitt left office.  As part of this request for reconsideration, you are providing information concerning the financial interests of Councilmember Zarate and other information pertinent to our analysis. 

Councilmember Zarate


Councilmember Zarate owns the following interests in real property in National City within the boundaries of the National City Downtown Redevelopment Plan: 


1.  An apartment building located at 1735 Plaza Boulevard.  The apartments are rented to individual tenants.  The property is worth in excess of $100,000.   


2.  A personal residence located at 1730 East 12th Street. 


Neither of Councilmember Zarate's properties is located within 2,500 feet of any acquisition areas designated in Amendment III of the Redevelopment Plan, as set forth in your letter of July 13, 1990.  

Mayor George H. Waters


Mayor George H. Waters owns the following interests in real property in National City within the boundaries of the National City Downtown Redevelopment Plan. 


1.  A commercial building located at 1436 Highland Avenue worth in excess of $100,000.  The building is rented to Dr. Picazo, a dentist, and generates an annual income to Mr. Waters of between $1,000 and $10,000. 


2.  A single-family rental unit worth in excess of $100,000.


3.  A commercial building located at 1442 Highland Avenue worth in excess of $100,000.  The property is rented to Maniflo Money Exchange, a money exchange which buys and sells foreign currency, and generates annual income to Mr. Waters of between $1,000 and $10,000. 


4.  A commercial building located at 1444-1446 Highland Avenue worth in excess of $100,000.  The property is used as the place of business for a commercial office machines sales and service business of which Mayor Waters is the proprietor.

Councilmember Jessie E. Van Deventer


a.  Real Property Interests


Councilmember Jessie E. Van Deventer owns the following interests in real property in National City and within the boundaries of the National City Downtown Redevelopment Plan.


1.  A commercial building located at 110 East 16th Street worth in excess of $100,000.  The property is rented to Thompson Lacquer, a retailer of auto finish products, and generates an annual income to Mr. Van Deventer in excess of $10,000.


2.  A commercial building located at 34 East 17th Street worth in excess of $100,000.  Suite A is rented to Manuel Acuna who operates an import auto parts store, and generates an annual income to Mr. Van Deventer in excess of $10,000.  Suites B and C are rented to Alba Rodriguez who operates a party rental business and an auto body and repair business, and generates an annual income to Mr. Van Deventer in excess of $10,000.


3.  A commercial building located at 106 East 17th Street worth in excess of $100,000.  The building is rented to Dobson Welding Shop, and generates an annual income to Mr. Van Deventer in excess of $10,000. 


4.  A commercial building located at 25 East 17th Street worth in excess of $100,000.  The building is rented to Bush Power Brake Service, a truck and automotive brake repair business, and generates an annual income to Mr. Van Deventer in excess of $10,000.


5.  A commercial building located at 115 East 17th Street worth in excess of $100,000.  Suite A is rented to Brake World, a truck and automotive brake repair business, and generates an annual income to Mr. Van Deventer in excess of $10,000.  Suite B is rented to Safelite Glass, an auto glass service and repair business, and generates an annual income to Mr. Van Deventer in excess of $10,000.  Suite C is rented to Trini's Auto Electric, an auto electric repair business, and generates an annual income to Mr. Van Deventer of approximately $10,000.  Suite D is rented to Ted's Upholstery, an upholstery shop, and generates an annual income to Mr. Van Deventer of approximately $10,000.


6.  A commercial building located at 125 East 17th Street worth in excess of $100,000.  This building is leased to Vancon Corporation and generates an annual income to Mr. Van Deventer of approximately $5,000.  Vancon Corporation is a closely held corporation of which Councilmember Van Deventer is the majority stockholder.  A portion of this property is also leased on a month-to-month basis to Marin Income Tax Service, an income tax service, and generates an annual income to Mr. Van Deventer of approximately $5,000.


7.  A commercial building located at 41 East 18th Street worth in excess of $100,000.  The building is rented to J. D. Brothers Auto Repair, an auto repair business, and generates an annual income to Mr. Van Deventer in excess of $10,000. 


8.  A commercial building located at 115 East 18th street worth in excess of $100,000.  The building is rented to Prochem Specialty Products, a wholesaler of cleaning solutions, and generates an annual income to Mr. Van Deventer in excess of $10,000. 


b.  Other Financial Interests



In addition to the above real property interests, Councilmember Van Deventer has the following financial interests:


1.  During 1989, Wirtz Tile Company, Inc. was granted authority to draw upon a line of credit held in the name of Mr. Van Deventer and his wife at San Diego National Bank.  The draw against said line of credit was approximately $75,000.00 during 1989.  Wirtz Tile makes all payments due to San Diego National Bank stemming from said line of credit.  Mr. Van Deventer's interest in the Wirtz business is solely beneficial and as security for said draw.  The total consideration paid to Mr. Van Deventer from Wirtz Tile Company, Inc. was $2,000.  Wirtz Tile Company, Inc. is located at 1533 Wilson Avenue, National City, within the redevelopment project area.


2.  Mr. Van Deventer is the beneficiary of a note with a current balance of approximately $5,000 secured by a second deed of trust on a residence located at 2965 Ridgeway Drive, National City, which is outside the boundaries of the redevelopment project area.  The trustor under the deed of trust and obligor on the note is Juan Lopez, who owns an automotive machine shop at 1526 East 18th Street, National City, located within the redevelopment project area.  Mr. Van Deventer receives a monthly payment of $108 under the note.


3.  Mr. Van Deventer is the obligee under a promissory note in the amount of $52,178.56 executed by Nancy Thompson, owner of three child care facilities in National City.  The child care facilities are located at 2207 Highland Avenue, 2200 "E" Avenue, and 1540 Harbison Avenue, National City.  The Highland Avenue and "E" Avenue locations are within the boundaries of the redevelopment project area.  The Harbison Avenue location is outside the redevelopment project area.  Mr. Van Deventer received approximately $3,500 in payment of this note in 1990.


4.  Mr. Van Deventer is the obligee under a promissory note in the amount of $11,889.55 executed by Eugenio Trinidad, also a lessee of Mr. Van Deventer's and the operator of an auto electric repair business at 115 East 17th Street, Suite C, National City.  This location is within the redevelopment project area.  This note is secured by the inventory of Mr. Trinidad's business.  Mr. Van Deventer received $753.61 in income under this note in 1990.

Additional Information Regarding National City


You have requested information from the city planning and finance departments as to the number of owners of commercial real estate and business interests, as well as residential properties, within the redevelopment project area.  The findings of these departments are as follows.


1.  Based upon a survey completed at your request by the National City Planning Department, it was determined that there are 712 commercial and industrial buildings in the redevelopment project area. 


2.  A planning department survey of residential structures indicates that there are 6,776 single-family residences and 8,280 multiple-family residences within National City.  It is estimated that approximately 4,525 single-family residences and 5,550 multi-family units are within the redevelopment project area. 


3.  In order to further substantiate the number of business interests within the redevelopment project area, you requested a study from the National City Finance Department on the number of businesses with sales tax permits within the redevelopment project area.  The finance department has determined that there are 1,782  businesses with sales tax permits located in the project area.  This number represents 78 percent of all businesses with sales tax permits in the city.

ANALYSIS


We have analyzed the conflict of interest provisions of the Act which are applicable to the financial interests of Mayor Waters and Councilmember Van Deventer in our advice to you dated April 15, 1991.  (See Eiser Advice Letter, No. A-91-098.)  Please refer to our discussion in that advice as it is equally applicable to these facts.


We proceed now to determine whether the additional facts provided with your request for reconsideration would alter our advice to you dated October 5, 1990.  (See Eiser Advice Letter, No. I-90-559)  We had previously advised you that the business tenants leasing space in the commercial buildings owned by Mayor Waters and Councilmember Van Deventer were potentially disqualifying sources of income.  We had also advised you that the business interests of Mayor Waters and Councilmember Van Deventer located in the redevelopment project area were potentially disqualifying.  Upon review of the additional information you have provided, we now conclude that the "public generally" exception applies to these tenants and business interests which are, therefore, not disqualifying financial interests.  However, the "public generally" exception does not apply to the commercial real estate interests of Mayor Waters and Councilmember Van Deventer.  Moreover, the "public generally" exception does not apply to Councilmember Zarate's interest in an apartment building.


In addition, we are now providing you with a discussion of the concept of bifurcation of issues which may be applicable to the proposed decisions.  This issue was not raised in your previous request for advice.

Public Generally


Even when the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect of the decision is distinguishable from the effect on the public generally.  (Section 87103.)  If the decision does not affect all members of the public in the same manner, disqualification may be required unless the effect of the decision is the same as its effect on a significant segment of the public. 

(Regulation 18703.)  The Commission has never adopted a strict arithmetic test for determining what constitutes a significant segment of the public.  However, in order for the "public generally" exception to apply, the population affected must be large in number and heterogeneous in nature.  (In re Ferraro (1978) 4 FPPC Ops. 62; Flynn Advice Letter, No. I-88-430.) 

Councilmember Zarate


Applying this analysis to your facts, we conclude that the "public generally" exception applies to Councilmember Zarate's interest in her single-family residence.  This residence is located within the redevelopment area.  You have advised us that 67 percent of all single-family residences in the city are located in the redevelopment area.  Thus, any decision affecting the value of Councilmember Zarate's residence will affect a significant segment of the public in National City in substantially the same manner.  Accordingly, the "public generally" exception applies to this interest in real property and therefore the real property is not a disqualifying financial interest.


Conversely, Councilmember Zarate's interest in an apartment building is a disqualifying financial interest.  Although 67 percent of all apartment buildings in National City are located within the redevelopment area, the "public generally" exception is inapplicable to this interest in real property.  The Commission has recognized a very narrow exception with respect to owners of three or fewer rental units.  In Ferraro, supra, the Commission stated that a group that was large in numbers and heterogeneous in quality constituted a significant segment of the public for purposes of the "public generally" exception.  Applying these principles, the Commission concluded that owners of three or fewer residential rental units in the City of Los Angeles constituted a significant segment of the public.


Councilmember Zarate's building consists of more than three units.  Thus, as the owner of more than three rental units, she is a member of the residential rental property business which constitutes an industry.  In order to prevent members of homogeneous interest groups from participating in decisions which will affect their own interests, the "public generally" exception is inapplicable to members of a single industry.  (Ferraro, supra, at pages 64-66.)   This interest in real property is, therefore, a disqualifying financial interest and Councilmember Zarate may not participate in decisions which will have a material financial effect upon the value of this apartment building.

Mayor Waters


a.  Commercial Buildings


Mayor Waters owns three commercial buildings in the redevelopment area.  There are 712 commercial and industrial buildings within the redevelopment area.  Mayor Waters leases space in these buildings to a variety of retail merchants.  There are 1,782 businesses with sales tax permits within the redevelopment project area.  This constitutes 78 percent of all the businesses with sales tax permits operating in the city.  This number presumably includes the commercial office machines sales and service business of which Mayor Waters is the proprietor and which operates in one of these commercial buildings.  


We had previously advised you that the business tenants in these commercial buildings were disqualifying sources of income.  However, you have provided us with the additional information that 78 percent of all businesses in the city are located within the redevelopment area.  For purposes of our discussion we assume that a high percentage of these businesses are retail establishments.  Therefore, we now conclude that the retail merchants leasing space in Mayor Waters' commercial buildings constitute the "public generally" for purposes of our analysis and are thus not disqualifying sources of income.  Note, however, that if a particular decision will have a unique effect upon one of these tenants, distinguishable from the effect of the decision on other retail merchants, disqualification is required if the effect will be material.


In the context of redevelopment decisions, the Commission has applied the "public generally" exception to retail businesses located within the redevelopment project area.  (In re Owen (1976) 2 FPPC Ops. 77.)  In Owen, the Commission concluded that retail merchants within the redevelopment area constitute a major part of what is generally regarded as the business community which, taken as a whole, may reasonably be regarded as the "public generally."


In Owen, supra, the Commission discussed the interests of retail merchants in the context of redevelopment decisions.  The Commission concluded that the adoption of the redevelopment plan could have some economic repercussions on the retail merchants of the city.  However, when a substantial number and variety of retail establishments will be affected in substantially the same manner, the "public generally" exception applies to these retail merchants.   


The tenants occupying Mayor Waters' commercial buildings are retail merchants offering a wide range of goods and services.  They include a money exchange which buys and sells foreign currency and a commercial office machines sales and service business of which Mayor Waters is the proprietor.  These retail merchants constitute a part of the business community in National City which may be regarded as the "public generally."  (Owen, supra, at page 82.)  Accordingly, the tenants in these commercial buildings are not disqualifying sources of income.


Please note, however, that the commercial buildings owned by Mayor Waters continue to be disqualifying interests in real property.  This is so because, as we have previously advised, you have not supplied any facts that would indicate that a significant segment of the public owns commercial buildings within the redevelopment area.  Thus, the "public generally" exception does not apply to Mayor Waters' interests in commercial real estate.


b.  Rental Single-Family Unit


Mr. Waters owns a single-family residence within the redevelopment area which is rented to a tenant.  Following the analysis in Ferraro, supra, we conclude that the "public generally" exception applies to this interest in real property which is not a disqualifying financial interest.


Please note, however, that the tenant who leases the residence is a source of income to Mayor Waters.  Consequently, although the residence is not a disqualifying financial interest, Mayor Waters may not participate in any decision which will have a material financial effect on this tenant.  The appropriate standard for determining materiality with respect to a source of income who is an individual indirectly involved in a decision is that of Regulation 18702.6 which states:


The effect of a decision is material as to an individual who is a source of income or gifts to an official if any of the following applies:


(a)  The decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or


(b)  The decision will affect the individual's real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.






Regulation 18702.6.


We have no information regarding this tenant and therefore we are unable to apply the standards of Regulation 18702.6 to this individual.  However, if you determine that this tenant will be affected materially by the pending redevelopment decisions, Mayor Waters must disqualify himself from participating in such decisions. 

Councilmember Van Deventer


a.  Commercial Buildings  



Councilmember Van Deventer owns eight commercial buildings in the redevelopment area.  Councilmember Van Deventer leases space in these buildings to a variety of retail merchants and to a corporation of which he is the majority stockholder.  As discussed above with reference to Mayor Waters, retail merchants who lease space in Councilmember Van Deventer's buildings are not disqualifying sources of income.  These retail merchants provide a variety of goods and services and include a retailer of auto finish products, an auto parts store, a party rental business, an auto body and repair business, a welding shop, two truck and automotive brake repair businesses, an auto glass service and repair business, an auto electric repair business, an upholstery shop, a tax service, and a wholesaler of cleaning solutions.  Decisions affecting these retail merchants will also affect all other retail merchants within the redevelopment area in substantially the same manner.  (Owen, supra.)  Accordingly, the "public generally" exception applies to these sources of income which are not disqualifying.


Please note, however, that whereas the tenants in these buildings constitute the "public generally" for purposes of our analysis and are thus not disqualifying sources of income, the buildings do constitute a disqualifying interest in real property.

Additionally, as stated above, if a particular decision will have a unique effect upon one of these tenants, distinguishable from the effect of the decision on other retail merchants, disqualification is required if the effect will be material.


b.  Outstanding Loans


Mr. Van Deventer has made certain loans to retail merchants in the redevelopment area.  The loans are still outstanding.  As we have previously advised, these parties are sources of promised income to Mr. Van Deventer.  (Eiser, supra.)  Examining the additional information available to us at this time, however, we conclude that the "public generally" exception is applicable to these sources of promised income.  This is so because each source of promised income is a retail merchant within the redevelopment area and presumably any redevelopment decision will affect these retail merchants in a manner which is not distinguishable from the effect on all retail merchants within the redevelopment project area, a group which constitutes a significant segment of the public.  (Owen, supra.)   


We thus conclude that the "public generally" exception applies to these sources of income to Councilmember Van Deventer.  Consequently, the retail merchants who are sources of promised income to Councilmember Van Deventer are not disqualifying sources of income.  We caution, however, that if a particular decision will have a singular effect on one of these sources of income which is distinguishable from the effect of the decision on other retail merchants, disqualification is required if the effect will be material.

Bifurcation



You have also asked whether redevelopment decisions may be considered independently of each other to reduce the disqualification of the public officials making the decisions.  Under certain circumstances, large and complex decisions may be divided into separate decisions when an official has a disqualifying interest in one component of the decisions which is not interdependent upon other components.  However, under some circumstances, a series of decisions may be too interrelated to be considered separately.  (Miller Advice Letter, No. A-82-119.)  This would be the case if a decision on one aspect of a redevelopment plan will substantially affect a decision on another aspect of the plan.  Under such circumstances, if an official must disqualify himself or herself from participating in one of the decisions, he or she is also disqualified from participating in the other decision.


For example, in a decision to select one of two autopark sites, a decision to select one of the sites is essentially a decision against the other autopark site.  (See e.g. Boogaard Advice Letter, No. I-90-347; Miranda Advice Letter, No. I-88-373; Miranda Advice Letter, No. I-88-253.)  Similarly, decisions regarding the issuance of bonds or the extension of the redevelopment plan to a later date may be linked to decisions which might affect the financial interests of the councilmembers.  If such is the case, the decisions may not be bifurcated as one decision will have an effect on the other related decisions.  


If you determine that decisions in which the councilmembers have financial interests may be segregated from other decisions, once a decision in which an official has a financial interest has been segregated and acted upon, the official may then participate as to the other components of the redevelopment plan in which he or she has no financial interest.  (Killian Advice Letter, No. A-89-522; Huffaker Advice Letter, No. A-86-343.)  However, because of the possible interrelationship of redevelopment decisions, the mayor and councilmembers may participate in decisions regarding areas where they have no economic interests only if the decision on any one component will not have a reasonably foreseeable material financial effect upon their economic interests or affect other decisions.  (Huffaker, supra.)  If the decision will not have such an effect, participation is not prohibited by the conflict of interest provisions of the Act so long as the city council adheres to the following procedure:


(1)  The decisions in which the mayor and the councilmembers have a disqualifying financial interest are segregated from the other decisions.


(2)  The decisions from which the mayor and councilmembers are disqualified are considered first, and a final decision is reached by the city council without the participation of the disqualified officials.


(3)  Once a final decision has been reached on that geographical area, the mayor and the councilmembers may participate in the deliberations and vote regarding the other areas within the general plan, so long as those deliberations and vote do not affect the previous decisions from which they are disqualified.  (Merkuloff Advice Letter, No. I-90-542; McNatt Advice Letter, No. I-90-714.)


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.\






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division
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