




October 3, 1990

Scott H. Howard

City Attorney

City of Glendale

613 E. Broadway, Suite 220

Glendale, CA  91206-4394






Re:  Your Request for Informal Assistance







Our File No. I-90-560

Dear Mr. Howard:


This is in response to your request for advice on behalf Councilmember Jutras regarding the application of the disclosure and disqualification provisions of the Political Reform Act (the "Act").   Since your request seeks general guidance regarding the application of the Act, we are treating it as one for informal assistance pursuant to Regulation 18329(c). 


Please note, the threshold question concerns the application of Health and Safety Code section 33130 to your facts.  Since we limit our advice to issues arising under the Act, we are unable to respond to that question.  We refer you to the Office of the Attorney General for the information you seek.

QUESTION


If Councilmember Jutras' spouse or adult son acquires an interest in property within the redevelopment area, what potential conflict of interest situations must the councilmember avoid?

CONCLUSION


The councilmember may not participate in any governmental decision which will have a reasonably foreseeable material financial effect on the business entity in which either he or his spouse has an investment interest of $1,000 or more.  Moreover, if the councilmember or the councilmember's spouse (or the councilmember and his spouse in combination) owns 20% of the business entity and the business receives income, 20% of the income is attributable directly to the councilmember.  Moreover, if the business entity owns property, 20% of the property interest would be directly attributable to the councilmember.  Consequently, the councilmember may not participate in any governmental decision which will have a reasonably foreseeable material financial effect on the business entity, the source of income or the property.  

FACTS


Councilmember Richard Jutras is both a city councilmember for the City of Glendale and a member of the city's redevelopment agency.  The redevelopment agency has established a project area in and around the central business district of the city.  Councilmember Jutras is considering an offer to invest in a business that will lease property that is in the redevelopment project area.  However, as a member of the redevelopment agency, the councilmember will be confronted with decisions concerning redevelopment plans and policies which may affect the business.  You have asked whether the councilmember's spouse or adult child could invest in the business and whether the investment could result in any conflicts of interest with respect to the councilmember's duties on the redevelopment agency or city council.  The ownership interest will constitute 20% of the business entity.

ANALYSIS


The Act was enacted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 (copy enclosed) as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition would include a member of the Glendale Redevelopment Agency and the city council.


Section 87103 provides that an official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.

For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.





Section 87103 (emphasis added).

Indirect Economic Interests


According to Section 87103, investments of the councilmember's spouse are economic interests attributable to the councilmember.  Thus, if the councilmember's spouse has an interest in a business entity worth more than $1,000, the councilmember may not participate in any governmental decision which will have a reasonably foreseeable material financial effect on the business entity.  


In addition, an investment interest held by a dependent child of a public official is also deemed to be an indirect investment of the public official.  A child is considered a "dependent child" for purposes of the Act if the child is under eighteen years old and can be claimed as a dependent child for income tax purposes.  If the child is over the age of eighteen or may not be claimed as a dependent, an investment interest of the child is not considered an indirect investment interest of the official. (Tremlett Advice Letter I-89-386, copy enclosed.)  Thus, investments of an adult child would not result in a conflict of interest absent some other economic interest.

Income and Property of the Business


Where the councilmember does have an direct or indirect investment in a business entity which equates to an interest of more than 10% in a business entity, Sections 82030 and 82033 provide special rules with respect to property ownership and income:


Income of an individual also includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  "Income," other than a gift, does not include income received from any source outside the jurisdiction and not doing business within the jurisdiction, not planning to do business within the jurisdiction, or not having done business within the jurisdiction during the two years prior to the time any statement or other action is required under this title.  





(Section 82030.)


Interests in real property of an individual includes a pro rata share of interests in real property of any business entity or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10 percent interest or greater.





(Section 82033.)


For example, if the councilmember or the councilmember's spouse owns 20% of the business entity and the business receives income, 20% of the income is attributable to the councilmember.  Moreover, if the business entity owns property, 20% of the property interest would be directly attributable to the councilmember.  Consequently, the councilmember would not be able to participate in any governmental decision which will have a reasonably foreseeable material financial effect on the business entity, the source of income or the property.  

Disqualification


For an economic interest to result in disqualification with respect to a specific governmental decision, the decision must result in a reasonably foreseeable and material financial effect on the economic interest.  Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  You have not provided information with respect to a specific governmental decision.  However, generally, an effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  


The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  Generally, where an economic interest is directly involved in a governmental decision the materiality of the financial effect is presumed unless the decision will have no financial effect on the interest.  (Regulation 18702.1, copy enclosed.)


Where the source of income is not directly before an agency, but may be indirectly affected, Regulations 18702.2 through 18702.6 apply.  Specifically, Regulation 18702.2 (copy enclosed) provides differing standards of materiality which apply to business entities; Regulation 18702.3 (copy enclosed) governs the determination of the materiality of financial affects on real property; and Regulation 18702.6 (copy enclosed) applies to sources of income which are individuals.  Since the application of the standards set forth in these regulations is based on the facts of the specific decision, we can only provide you with these general guidelines. 


If you have any further questions regarding this matter or questions concerning a specific decision, please feel free to contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace


Counsel, Legal Division
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