




November 7, 1990

Marc G. Hynes

City Attorney

City of Morgan Hill

499 So. Sunnyvale Avenue

Sunnyvale, CA  94086






Re:  Your Request for Informal Assistance







Our File No. I-90-564

Dear Mr. Hynes:


This is in response to your letter requesting advice on behalf of Lorraine F. Barke concerning her duties as a city councilmember for the City of Morgan Hill and as a member of Morgan Hill's Redevelopment Agency Board under the conflict-of-interest provisions of the Political Reform Act (the "Act").  This letter shall serve to confirm the telephone advice I gave you on Wednesday, October 17, 1990.  As I indicated to you at that time, we are treating your request as one for informal assistance pursuant to Regulation 18329(c) because we do not have enough facts about each governmental decision affecting the Morgan Hill Business Park property involved herein or Councilmember Barke's economic interests to advise you with certainty.  

QUESTION


May Councilmember Barke participate in city council and redevelopment agency board decisions concerning the development of the Morgan Hill Business Park property, or any part of the development?  Councilmember Barke owns a nursery business and the real property on which the business is located.  Her nursery business is located within 2,500 feet of the Business Park property, but more than 2,500 feet from the proposed Auto Mall, which is the subject of the present decision.

CONCLUSION


The ownership of real property, which is less than 2,500 feet but more than 300 feet from the Business Park property, disqualifies Councilmember Barke from voting on decisions concerning any part of that development if those decisions would increase the value of her real property by $10,000 or more.  However, the ownership of real property which is located beyond a 2,500-foot radius of the boundaries of her real property does not disqualify her, absent special circumstances which make it reasonably foreseeable that the fair market value of her real property will be affected.  This conclusion assumes that the decision regarding the Auto Mall can be separated from, and is not too interrelated with, other development decisions concerning the Business Park property.  This conclusion also assumes that the decision will not have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on her nursery business or on a source of income to her.

FACTS


Councilmember Barke and her husband are the owners and operators of a nursery business located on Monterey Road in the City of Morgan Hill ("the city").  The nursery property is located within 2,500 feet of the Morgan Hill Business Park property, which is owned by a corporate developer, Parkland Properties, Inc. ("Parkland").  Both Councilmember Barke's property and the Business Park property are located within the Ojo De Agua Community Development Project Area adopted by the Morgan Hill Redevelopment Agency.


Because of the size of the Morgan Hill Business Park property, it is being developed in phases under an overall planned unit development agreement which originally was entered into between Parkland's predecessor in interest and the City in 1981, prior to Councilmember Barke's election to the City Council.  The present decision of October 17, 1990, involves development of a portion of the Business Park property, which is more than 2,500 feet from Councilmember Barke's nursery business, for an Auto Mall consisting of new and used car sales agencies and related service and repair facilities.  There are some 405 business properties within the City of Morgan Hill.

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a city councilmember and a member of the Morgan Hill Redevelopment Agency Board, Lorraine Barke is a public official.  (Section 82048.)


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.





Section 87103(a) - (c).


According to the information you have provided, Councilmember Barke has an ownership interest in a nursery business as well as in the real property where the nursery is situated.  Her interest in both the business and the property is greater than $1,000.  In addition, her nursery business is a source of income to her.  Thus, her business and property interests are potentially disqualifying economic interests as defined in Section 87103.  However, Section 87103 specifies that as a public official Councilmember Barke has a financial interest in a decision only if it is reasonably foreseeable that the decision will have a material financial effect, on her business, real property, or source of income.  


You have asked whether Councilmember Barke may participate in decisions affecting Parkland's Business Park property.  Specifically you have asked whether Councilmember Barke may participate in the present decision which involves the development of a portion of the Business Park property for an Auto Mall.  We have advised that large, complex decisions under certain circumstances may be divided into separate decisions when an official has a disqualifying interest in one component of the decision which is not interdependent upon other components.  The official may then participate as to the other components in which she has no financial interest.  (See, Killian Advice Letter, 

No. A-89-522 and Huffaker Advice Letter, No. A-86-343, copies enclosed.)  However, under some circumstances, a series of decisions may be too interrelated to be considered separately.  (Miller Advice Letter, No. A-82-119, copy enclosed.)


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  

Councilmember Barke's Real Property Interest and the Business Park 


As stated above, generally, each decision must be analyzed independently with respect to the foreseeability of a financial effect on her property, and the materiality of the effect.  Thus, where a decision solely concerns a component of the Business Park property to be developed, such as the Auto Mall, the distance considered for materiality purposes will be the nearest boundary of the parcel that is the subject of the decision.  Conversely, where the decision would affect the entire Business Park property to be developed, the nearest boundary of the area affected would be the point from which to measure.


Councilmember Barke's real property is within 2,500 feet of the Business Park property but more than 2,500 feet from the Auto Mall development.  Subdivision (a)(3) of Regulation 18702.3 provides guidelines as to whether the effect of a decision on the real property interest of a public official, where the property is outside a radius of 300 feet but within a radius of 2,500 feet, is material.  In these circumstances, the effect of the decision is material if the decision will have a reasonably foreseeable effect of:



(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.





Regulation 18702.3(a)(3) (copy enclosed).


Thus, Councilmember Barke must disqualify herself from participating in any decision concerning any part of the development of the Business Park property that could foreseeably increase or decrease the fair market value of her real property by $10,000 or more, or the rental value of her property by at least $1,000 in a 12-month period.  (Regulation 18702.3(a)(3)(A).)


We cannot determine the magnitude of the financial effect on her real property that will be caused by decisions on the Business Park property.  We must leave this factual determination of materiality to you and Councilmember Barke within the guidelines provided by Regulation 18702.3.  However, Regulation 18702.3(d) does set forth factors that she must consider in determining whether the decisions will have a material financial effect on the value of her real property.  She must consider the following:



1.  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;


2.  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property... . 




Regulation 18702.3(d)(1) and (2). 


The decision regarding one phase of the development of the Business Park property, the decision regarding the Auto Mall, involves a portion of the Business Park property that is more than 2,500 feet from the real property interest of Councilmember Barke.  Since the proposed site of the Auto Mall is more than 2,500 feet from Councilmember Barke's real property, decisions concerning the Auto Mall would be analyzed differently from those discussed above.  Regulation 18702.3(b) provides:


The reasonably foreseeable effect of a decision is not considered material as to real property in which an official has a direct, indirect or beneficial interest (not including a leasehold interest), if the real property in which the official has an interest is located entirely beyond a 2,500 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision; unless:



(1)  There are specific circumstances regarding the decision, its effect, and the nature of the real property in which the official has an interest, which make it reasonably foreseeable that the fair market value or the rental value of the real property in which the official has an interest will be affected by the amounts set forth in subdivisions (a)(3)(A) or (a)(3)(B); and


(2)  Either of the following apply:




(A)  The effect will not be substantially the same as the effect upon at least 25-percent of all the properties which are within a 2,500 foot radius of the boundaries of the real property in which the official has an interest; or


(B)  There are not at least 10 properties under separate ownership within a 2,500 foot radius of the property in which the official has an interest.


Thus, absent special circumstances which make it reasonably foreseeable that the fair market value of the real property will be affected, Regulation 18702.3(b) would permit Councilmember Barke to participate in the decision concerning the Auto Mall.  However, this conclusion makes the assumption that the decision regarding the Auto Mall can be separated from, and is not too interrelated with, other development decisions concerning the Business Park property.

Public Generally


Even if it is determined that a decision will foreseeably and materially affect real property in which the official has an interest, the official may participate in the decision if the effect on her property will be substantially the same as the effect on the public generally.  (Regulation 18703, copy enclosed.)


For this "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the residents and persons doing business in the City of Morgan Hill.  (Regulation 18703;  In re Owen, (1976) 2 FPPC Ops. 77, copy enclosed.)  Where the official's property is between 300 and 2,500 feet of the property that is the subject of the decision, she must show that all properties similarly situated are similarly affected, and that these property owners constitute a significant segment of the population, or that the effect on the population will be substantially the same as the effect on her.  (Cosgrove Advice Letter, No. I-89-178, copy enclosed.)


Because the results of the test will vary depending on the specific facts of the decision, we cannot provide her with a definitive conclusion as to whether the exception would apply.  Instead, we have enclosed various letters and opinions that deal with the exception and leave the factual determination as to its applicability to you and her.  (In re Brown (1978) 4 FPPC Ops. 19; In re Ferraro (1978) 4 FPPC Ops 62; In re Legan (1985) 9 FPPC Ops. 1; Scher Advice Letter No. A-88-479; Cosgrove Advice Letter 

No. A-89-120; copies enclosed.)

Councilmember Barke's Nursery Business and the Business Park


The real property in which Councilmember Barke has an ownership interest is improved.  It is the site of her and her husband's nursery business.  Under Section 87103(a), Councilmember Barke may be required to disqualify herself from a decision which would affect her nursery business.  As discussed above in the context of her real property, for an economic interest to be disqualifying, the financial effect on it must be foreseeable and material.  The standard for foreseeability is set forth above.  The determination of materiality varies depending on whether the nursery business is directly or indirectly involved in a decision.  (Regulation 18702.1(a)(2), copy enclosed.)  Since her nursery business apparently is not directly involved in any of the decisions concerning the Business Park property, you need to look only to the indirect financial effect on Councilmember Barke's nursery business.  Regulation 18702.2 would require Councilmember Barke's disqualification, assuming the effect is distinguishable from the effect on the public generally, if:  


(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.





Regulation 18702.2(g).


Thus, Councilmember Barke must disqualify herself from any decision concerning development of the Business Park property, including the decision regarding the Auto Mall, if the decision could foreseeably increase or decrease the value of her nursery business in the manner described above.


Under Section 87103(c), Councilmember Barke may be required to disqualify herself from any decision which could affect any person who has provided income of $250 or more to her during the 12 months preceding the decision.  Customers of Councilmember Barke's nursery business are considered sources of income to her based on her pro-rata share of the gross receipts of the business.  (Section 82030(a).)  Under the facts provided, a person who provides a total of $250 or more in gross receipts to the nursery business during the 12 months preceding a decision will be considered a source of income of $250 or more to Councilmember Barke.  Accordingly, Councilmember Barke may be required to disqualify herself from any decision which affects one of her customers who has purchased $250 or more from her nursery business in the preceding 12 months.


When customers of her nursery are directly involved in a decision before the city council or redevelopment agency board, Councilmember Barke may be required to disqualify herself from participating in the decision.  Customers are directly involved in a decision when they initiate, or are the subject, of the proceeding.  (Regulation 18702.1(b).)  


Section 87103.5 provides an exception to this general rule.  If retail customers of a business entity constitute a significant segment of the public generally, and if the amount of income received from a particular customer is not distinguishable from the amount of income received from other retail customers, that customer is not a source of income for purposes of Section 87103(c).    


We cannot provide you with a definitive conclusion as to whether this exception would apply in Councilmember Barke's situation because we do not know whether Parkland Properties, Inc. is a customer of her nursery business in the first instance, and, if so, whether the tests of the retail business entity exception applies. 


I trust this letter has addressed your concerns.  Should you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.






Sincerely,

Scott Hallabrin

Acting General Counsel

By:  Deanne Stone


Counsel, Legal Division
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