





November 8, 1990

Ardith Davis

City Clerk

City of Morro Bay

595 Harbor Street

Morro Bay, CA  93442







Re:  Conflict of Interest Code for








The City of Morro Bay








Our File No. I-90-585

Dear Ms. Davis:


This is in response to your September 5, 1990 letter requesting advice concerning the conflict of interest provisions of the Political Reform Act ("Act").  Your request is one for general assistance.  Accordingly, we are treating it as a request for informal assistance. 


You have asked the Fair Political Practices Commission (the "Commission") to review the conflict of interest code for the City of Morro Bay ("city") and provide you with any suggestions for improvement.


As you are aware, the Commission is not the code reviewing body for city agencies.  Pursuant to Government Code Section 82011, the Commission has authority over the codes of multi-county jurisdictional agencies and state agencies only.  The following information is offered to assist you with the amendment process of your code and is based solely on the documentation submitted with your request.  We are unable to provide assistance with the designation or appropriate assignment of disclosure categories as no job duty statements or organizational charts were submitted.


In conducting a cursory review of your code, there are some amendments we suggest be made to update the code to conform to  current requirements. 



Your code does not provide for disclosure of financial interests by consultants for the agency.  The definition of designated employee includes consultants.  (Section 82019.)  A consultant is any natural person who provides, under contract, information, advice, recommendation or counsel to any agency.  (Regulation 18700.)


The Commission realizes that not all consultants participate in the making of decisions on behalf of public agencies and rather than amend your code each time you retain a consultant that is in a decision-making capacity, you may use a specialized disclosure category that provides that the disclosure required of consultants shall be determined on a case-by-case basis.


Conflict of interest codes should not include reference to positions specified by Government Code Section 87200.  Appendix A of your code lists both statutorily designated filers as well as code filers.  As the positions of Mayor, Councilmembers, Planning Commissioners, City Administrator, City Attorney, and Finance Director are statutorily required to file, it is unnecessary to list them in your city's code.  Only those additional positions within the city should be listed in the code.  If the inclusion of the above-mentioned filers was intended to be of assistance to the public, perhaps an easier method would be to include this information as a footnote for reference.  Also, the incorporation cover page of your code should be amended to reflect this change.


Additionally, the version of Regulation 18730 which you have attached as the body of your code is outdated.  I have enclosed the current version of Regulation 18730 for your reference.  Regulation 18730 as it now reads requires (1) persons assuming office to disclose, in their statement of economic interest, income received during the 12 months prior to the filing of the statement, and (2) persons filing an initial statement, under a newly-adopted or amended conflict of interest code, to disclose income received during the 12 months prior to the effective date of the code.  Prior to this amendment, income was not an item required to be reported on either the assuming office statement or the initial statement of economic interest.  Regulation 18730 was amended to conform it to the provisions of Section 87302, as amended effective January 1, 1990.


In an effort to assist you in making these amendments, I have provided a sample of how your conflict of interest should appear.  The items discussed above have been incorporated in this sample.


Appendix B of your code includes "definitions of terms."  If a definition should be amended statutorily, the city would be required to amend its code to bring it current with the new law.  We would suggest deleting the first paragraph of Appendix B as well as the footnote.  You may choose to include this language in a memoranda to personnel or a personnel handbook.  


I am enclosing sample language which is used in creating  disclosure categories for conflict of interest codes for multi-county or state agencies.  We would suggest the city use Example 1 for all of its current Category 1 filers.  You may also wish to replace the other categories with the language in Examples 2 and 3 for other designated positions.


If you have any questions, please feel free to contact me at (916) 322-5901.







Very truly yours,







Scott Hallabrin







Acting General Counsel







By:  Lynda Doherty







Staff Services Analyst







Legal Division

:ld

Enclosure

SAMPLE

CONFLICT OF INTEREST CODE FOR

THE CITY OF MORRO BAY


The Political Reform Act (Government Code Section 81000, et seq.) requires state and local government agencies to adopt and promulgate conflict of interest codes.  The Fair Political Practices Commission has adopted a regulation (2 Cal. Code of Regulations., Section 18730) which contains the terms of a standard conflict of interest code, which can be incorporated by reference in an agency's code.  After public notice and hearing, it may be amended by the Fair Political Practices Commission to conform to amendments in the Political Reform Act.  Therefore, the terms of 2 California Code of Regulations Section 18730 and any amendments to it duly adopted by the Fair Political Practices Commission are hereby incorporated by reference.  This regulation and the attached Appendix designating officials and employees and establishing disclosure categories shall constitute the conflict of interest code of the City of Morro Bay.


Designated employees shall file statements of economic interests with the City which shall make the statements available for public inspection and reproduction.  (Gov. Code Section 81008).  Statements for other positions designated in this conflict of interest code will be retained by the City.*

*
Form 721 statements for Article 2 filers (including but not limited to:  Mayor, Councilmembers, Planning Commissioners, City Administrator, City Attorney, and Finance Director the City of Morro Bay) shall be filed with the city who will make and retain copies and forward the original the Fair Political Practices Commission.

SAMPLE

APPENDIX A

Designated Position





Assigned Disclosure










Category

Administration


Assistant City Administrator



1


Assistant City Clerk




1


City Clerk






2

Community Development


Community Development Director


1


Associate Planner





1


Chief Building Inspector




2


Building Inspector





2

Finance


Accountant






3

Fire


Fire Chief






1


Fire Captain






2

Harbor



Harbor Director





1


Chief Harbor Patrol Officer



2,3

Police


Chief of Police





1


Police Lieutenant





2,3

Consultants







*

_____________


*  Consultants shall be included in the list of designated employees and shall disclose pursuant to the broadest disclosure category in the code subject to the following limitation:


The (chief executive officer) may determine in writing that a particular consultant, although a "designated position," is hired to perform a range of duties that is limited in scope and thus is not required to fully comply with the disclosure requirements in this section.  Such written determination shall include a description of the consultant's duties and, based upon that description, a statement of the extent of disclosure requirements.  The (chief executive officer's) determination is a public record and shall be retained for public inspection in the same manner and location as this conflict of interest code.


The following positions are statutorily required to file Form 721 statements of economic interest pursuant to Government Code Section 87200.  Original statements for these positions are located at the Fair Political Practices Commission.  Copies are also located with the City:


Mayor


Councilmembers


Planning Commission


City Administrator


City Attorney


Finance Director

(list any other positions which must file Form 721 statements)
