




November 6, 1990

Mr. Alan West

Councilman

City of El Segundo

350 Main Street

El Segundo, CA  90245






Re:
Your Request for Informal Advice

Our File No. I-90-592

Dear Mr. West:


The Enforcement Division of the Commission has referred your letter of August 22, 1990, to me for response.  As you will recall your letter requested advice regarding the application of the conflict-of-interest provisions of the Political Reform Act (the "Act") to future decisions affecting downtown El Segundo. 

QUESTION PRESENTED


Do the conflict-of-interest provisions of the Act prohibit you from making, participating in making, or in any way attempting to use your official position to influence decisions affecting downtown El Segundo?

CONCLUSION


There is no "final and permanent answer" to your

question, as you have requested in your letter.  Whether you have a conflict of interest under the Act will depend on the particular decision and the decision's effect upon your business, the real property where your business is located, and sources of income to your business.   

FACTS


You are a member of the El Segundo City Council.  You have ownership interests in a business called the "Little Palette" and the real property on which the business sits.  The business is located in or near downtown El Segundo.  You anticipate that decisions affecting downtown El Segundo will come before the city council.

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his official position to influence a governmental decision in which the official has a financial interest.


The Act provides a four-part test to determine whether a public official has a conflict of interest in a governmental decision.  First, is the official considering making, participating in making, or using his official position to influence a governmental decision?  (Section 87100.)  Second, is it foreseeable that the decision will affect the official's economic interests?  (Section 87103.)  Third, is the effect of the decision on the official's economic interests material?  (Id.)  Fourth, is the effect of the decision on the official's economic interests distinguishable from its effect on the public generally?  (Id.)  


Each of these elements must be met before there is a conflict of interest.

A.
Making or Participating In A Governmental Decision


An official makes a governmental decision when he or she votes, commits his agency to a course of action, enters into a contract, or appoints someone.  (Regulation 18700(b), copy enclosed.)  Participating in the making of a governmental decisons includes, among other things, advising or making recommendations to the decision maker.  (Regulation 18700(c).)  An official attempts to use his official position to influence a decision if, for the purpose of influencing the decision, he contacts or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  Regulation 18700.1(a).  If you have a conflict of interest, you are prohibited from all these actions.

B.
Foreseeable Financial Effect On An Economic Interest


The second issue is the foreseeability that the decision will affect your economic interests.  The parameters of a public official's economic interest are set forth in Section 87103.  For the purposes of your situation,

 
An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect,  . . . on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  





***







(Section 87103.)


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be reasonably foreseeable, the effect of a decision must be more than a mere possibility, however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817; In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)  


Thus when a matter comes before you and you suspect you may have a conflict of interest, you should examine the matter to determine whether any decision by you would have a reasonably foreseeable effect any of the economic interests listed in 87103(a), (b), (c) or (d).


In your case, three economic interests may be affected:  your business entity (Section 87103(a)(d)), the real property where your business is located (Section 87103 (b), and sources of income to your business of $250 or more within the prior 12 months  (Section 87103(b)).  You will need to apply the following tests to each of these economic interests.

C.
Material Financial Effect


The Commission has adopted a series of regulations to determine whether a financial effect is material.  In order to apply the regulations in a particular case, it is necessary to look at the economic interest affected and then examine both the direct and indirect effects of the decision on those interests.  

If the effect of the particular decision is material under any of the following three criteria, the effect is material.


1.  Material Financial Effect on Real Property


a.  Direct Effect on Interests in Real Property.


The effect of a decision will be material if the decision directly involves real property in which the official has an ownership interest of $1,000 or more.  Generally a decision will directly involve the property if the decision concerns whether the public official's property will be included in a zoning or redevelopment area, a license for the use of the official's property, or the taxes on the official's property.  (Regulation 18702.1, copy enclosed.)  Regulation 18702.1 provides a more comprehensive list of when a public official's real property is directly involved in a governmental decision.


b.  Indirect Effect on Interests in Real Property.


If your property will not be directly affected by the decision, you must determine whether your property may be indirectly affected.  The effect of a decision will also be material if the decision indirectly involves real property in which the official has an ownership interest of $1,000 or more.  


Regulation 18702.3, (copy enclosed) sets forth the standards for determining whether the indirect effects of a decision will materially affect real property.  That regulation provides in part:


(a)  The effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest), if any of the following applies:


(1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.


(2)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.


(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:


(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.


If the effect on your property falls within either (1), (2), or (3) above, the effect is material.

2.  Material Financial Effect on Businesses


Since your real property is a commercial property on which you operate a business, it is also necessary to evaluate the effect of the decisions on your business interests.  Since yours is a local business, for the purpose of this analysis we assume that the business is not listed on any stock exchange, is not a Fortune 500 company, and does not have net tangible assets of at least $4,000,000,000.  Under these assumptions the effect of a decision on your business is material if:


(1)  The decision will result in an increase or decrease in the gross revenue for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.






(Regulation 18702.2(g), copy enclosed .)


You should examine the likely financial effect of any downtown decision on your business and determine whether the effect meets or exceeds the above amounts.

3.  Material Financial Effect on Sources of Income


Finally, since a business is involved, you should remember that if any source of income of $250 or more in the 12 months preceding the decision is directly or indirectly involved in the decision pursuant to the tests listed above, you may have a conflict of interest.  (Regulation 18702.1(a)(1), 18702.6.)

D.
"Public Generally" Exception 


Even if the decision before you meets all the above elements, disqualification is required only if the effect upon your economic interests is distinguishable from the effect upon the public generally.  (Section 87103.)  The "public" is all the persons residing, owning property, or doing business in the jurisdiction of the agency in question.  (In re Legan (1985) 9 FPPC Ops. 1, 15, copy enclosed.)  In the case of a city council, this would be the entire city.  If the decision does not affect all the members of the public in the same manner, disqualification may be required unless the effect of the decision is the same as the effect on a significant segment of the public.  (Regulation 18703, copy enclosed.)  Therefore for the public generally exception to apply, any decision would have to affect a significant segment of the City of El Segundo in substantially the same manner as it would affect you.  (Dowd Advice Letter, No. A-88-214; Burnham Advice Letter, No. A-86-210, copies enclosed.)


The Commission has expounded on "significant segment of the public" in In re Owen, (1976) 2 FPPC Ops. 77 (copy enclosed).  There the Commission determined the "significant segment of the public" for planning commissioners who owned residential property across the street from a redevelopment "core area," a vacant lot within the "core area," and a retail business in the "core area," respectively.  The analysis began by examining the effect of the decision upon the public officials' respective property interests.  The analysis then moved to examine what other properties were affected in the same way as the public officials' property.  The analysis then asked whether those property owners similarly affected constituted a significant segment of the public.  Important was whether the decision would have a "peculiar impact" on the value of the public official's property and whether the decision would have a "particular and identifiable effect" on the public official's property. (Id. at 81-82.)  The Commission however did not hold that all downtown related decisions affect the public in the same way.  Indeed, the Commission held that some of the public officials who owned commercial property in the "core area" were barred from participating.


The Commission has never adopted a strict arithmetic test for determining what constitutes a significant segment of the public.  However, in order to apply the public generally exception, the population affected must be large in number and heterogeneous in nature.  (In re Ferraro (1978) 4 FPPC Ops 62; Flynn Advice Letter, No. I-88-430, copies enclosed.)


We have advised in the past that 36 percent of the housing units and population of a county constituted a significant segment of the public.  (Marsh Advice Letter, No I-90-151, copy enclosed.)  We have advised that the 25 percent of a city's population served by a new bridge was a significant segment of the population.  (Christensen Advice Letter, No. A-89-422.)  We have also advised that two percent of the similarly situated homeowners and one percent of the population of a city's population are not a significant segment of the public.  (Remelmeyer Advice Letter, No. 87-210; Zamboni Advice Letter, No. A-89-021; copies enclosed.)  The residential units in a development zone constituting five percent of the residences in a city is not a significant segment of the population.  (Cosgrove Advice Letter, No. A-89-120.)  We have also said that 15 land owners out of the entire city of Carlsbad was not a significant segment of the population of Carlsbad.  (Biondo Advice Letter, No. I-90-241, copy enclosed.)  


As you have no specific decision before you, we cannot advise you whether or not you fit within the "public generally" or "significant segment of the public" exceptions.  As decisions arise, you should (1) examine the effect of the decision on your business and real property, (2) determine how many other owners are affected in the same manner as you, and (3) compare the number of owners affected in the same manner as you with the population of El Segundo.   Before we can provide you formal written advice that you would have no conflict of interest with respect to a particular decision, there must be at least a reasonable, good faith showing of the common impact of the particular governmental decision.  (Green Advice Letter, No. A-90-075, copy enclosed.) 

E.
Voting to Break a Tie


Section 87100 does not prevent any public official from making or participating in the making of a governmental decision to the extent that his or her participation is legally required for the action or decision.  However, the fact that an official's vote would be needed to break a tie does not make his or her participation legally required.  (Section 87101.)  Thus, that your vote will break a tie alone will not erase any bar created by a conflict of interest. 

F.
Reliance On Advice of the City Attorney


You have also asked to what extent you may rely on the advice of your city attorney. Advice from your city attorney will not confer any immunity upon you.  Whether or not reliance on the advice of your city attorney will protect you in a later Commission enforcement action may only be determined on a case-by-case basis.  The Commission will examine whether you reasonably relied on the advice of the city attorney given the circumstances of the advice.


If you have any further questions regarding this matter please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:
Mark T. Morodomi

Counsel, Legal Division
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