




December 7, 1990

Gary Morrison

The Regents of the

  University of California

Office of the General Counsel

300 Lakeside Drive, 7th Floor

Oakland, CA  94612-3365






Re:
Your Request for Advice

Our File No. A-90-622

Dear Mr. Morrison:


You have requested advice on behalf of University of California Regent Meredith J. Khachigian concerning application of the conflict-of-interest provisions of the Political Reform Act (the "Act").   The following advice is based upon the facts provided in your letter. 


On October 5, 1990 your office was orally advised that a preliminary review of the facts of this situation indicated that Regent Khachigian may have a conflict of interest.  Therefore, we advised that Regent Khachigian may attend the site visitations and public forums scheduled for October 7-10, 1990, but she may not participate in any manner pending receipt of this advice letter.

QUESTIONS


Dole Fresh Fruit Co., a wholly-owned subsidiary of Castle & Cooke, is a source of community property income of over $250 a year to Regent Khachigian.  S&J Ranch, Inc., and Oceanic Properties, Inc., wholly owned subsidiaries of Castle & Cooke, own properties in an area under consideration as a possible site for a new campus for the University of California (the "University"). 


1.  May Regent Khachigian attend the site visits and public forums scheduled for October 7-10, 1990?


2.  May Regent Khachigian participate in the deliberations and votes of the site selection task force in connection with recommendations it makes to the President of the University who will, in turn, make a recommendation to the Board of Regents of the University of California (the "board")?


3.  May Regent Khachigian participate in decisions by the board to narrow the list of sites and to select the final site?

CONCLUSIONS


1.  On October 5, 1990, we orally advised that Regent Khachigian may attend the site visitations and public forums.  We also advised that she should not participate in any manner pending receipt of this advice letter.


2.  If the selection of a site will have a material financial effect on Castle & Cooke, S&J Ranch, Inc., or Oceanic Properties, Inc., Regent Khachigian may not participate in the deliberations and votes of the site selection task force.  Pursuant to Regulation 18702.2(a), an increase or decrease in gross revenues, assets, or liabilities of $1,000,000 or more, or an increase or decrease in expenditures of $250,000 or more, is deemed material.


3.  If the selection of a site will have a material financial effect on Castle & Cooke, S&J Ranch, Inc., or Oceanic Properties, Inc., Regent Khachigian may not participate in decisions by the board to narrow the list of sites and to select the final site.  Pursuant to Regulation 18702.2(a), an increase or decrease in gross revenues, assets, or liabilities of $1,000,000 or more, or an increase or decrease in expenditures of $250,000 or more, is deemed material.

FACTS


1.  Meredith J. Khachigian is a member of the Board of Regents of the University of California.


2.  In November 1988, the board authorized University of California President, David P. Gardner, to begin the process of planning for possible new campuses of the University.


3.  In March 1989, President Gardner appointed a site selection task force (the "task force") made up of Regent Khachigian, two other members of the board, and six members of the University faculty and administration.  The task force is charged with advising the President on the development and application of criteria and methodology for choosing new campus sites.  The President considers the recommendations of the task force in making his recommendations to the board, which makes the final decision.  However, the President's intention and hope is that the broadly representative task force will reach a consensus which he can support.  The President substantively reviews the recommendations of the task force and consults with the chairman of the board and the chairs of the relevant board committees (the "consulting regents") before determining what shall be forwarded to the board.


4.  At its July 20, 1990 meeting, the board voted to further consider eight sites in the central region of the state for a new campus.  One of those sites is the so-called "Table Mountain" site located in Madera County, immediately adjacent to the Fresno County line (demarcated by the San Joaquin River and east of Highway 41).  The exact boundaries of the "Table Mountain" site are not firm, but would be carved out of an area of approximately 20,000 acres should the site survive further review. 


5.  The University's current plan is to reduce the eight sites currently under study to two or three in early 1991 and to select a site by fall, 1991.  The campus is scheduled to open its doors to its first students in 1998.


6.  Castle & Cooke is a corporation listed in the most recently published Fortune magazine directory as one of the 500 largest U.S. industrial corporations.  Castle & Cooke owns a number of operating subsidiary corporations.  Included among these subsidiaries are S&J Ranch, Inc. (hereafter "S&J"), Oceanic Properties, Inc. (hereafter "Oceanic"), and Dole Fresh Fruit Co. (hereafter "Dole").


7. There are two 40-acre parcels within the Table Mountain site originally identified by the University.  One of the 40-acre parcels is owned by S&J.  S&J owns a 50 percent interest in the other parcel.


8.  Operating subsidiaries of Castle & Cooke also own other property lying west of Highway 41 immediately adjacent to the Table Mountain site.  S&J and Oceanic own approximately 900 acres outright.  In the same area, S&J is also a general partner in a series of limited partnerships owning approximately 6,000 acres.  S&J has approximately a 50 percent interest in each of the above-described limited partnerships.  In addition, S&J manages and farms several hundred acres for a fee or percentage of profits, but has no ownership interest at all.   


9.  Regent Khachigian has been informed that S&J's property in the currently identified Table Mountain site is carried on the books of S&J with a value of approximately $344,000.  The University expects any site chosen to be a gift to the University.  In the unlikely event the University were to negotiate to purchase a part of any site, it would expect to pay no more than fair market value, without any appreciation attributable to the University's decision to locate a campus there.


10.  Regent Khachigian's husband, Kenneth, is an attorney.  Mr. Khachigian has an ongoing attorney-client relationship with Dole, but not with any of the subsidiaries that own property in the Table Mountain site.  Mr. Khachigian reports to the Vice President and General Counsel of Dole, a separate corporation headquartered in Florida.  In the past 12 months, Regent Khachigian's community property interest in the income received from Dole was in excess of $250.00.


11.  Neither Regent Khachigian nor Mr. Khachigian has had any contact with Castle & Cooke or any of its subsidiaries concerning the potential for location of a new campus on the Table Mountain site, other than to seek information with respect to the locations of property owned by Castle & Cooke and its subsidiaries.  Castle & Cooke has not initiated any contact with the University about their property; however, all owners of property on all sites have been notified by the University that their property is under consideration as part of a possible site.


Absent any disqualifying financial interest, Regent Khachigian would anticipate participating in the following activities of the task force and the board:



a.  On October 7-10, 1990, the members of the task force plan to personally visit each of the eight sites currently under consideration.  No votes of the task force will be taken, although the President's staff will discuss detailed information about the sites and make recommendations in furtherance of the study.  It is expected that members of the task force will informally discuss their observations among themselves and with staff members of the University.


b.  Coincident with the site visits described above, the task force will hold two public forums in Modesto and Fresno to solicit input from people in the affected communities.


c.  Pending determination by the Commission, Regent Khachigian would like to passively attend the site visits and public forums described above without in any way making, participating in the making, or using her official position to influence any University decision which may have a material financial effect on any of her economic interests.  In that regard, she will not express any judgment regarding the suitability or unsuitability of any site and will not engage in any discussions pertinent thereto.  She will inform each of her fellow members of the task force of her intention to so limit her participation pending receipt of a formal advice letter.


d.  In several meetings this fall and winter, the task force will consider available information about the eight sites under consideration.  It is anticipated that in February or March, 1991 each of the eight sites will then be subject to a vote by the members of the task force as to whether it should be recommended to President Gardner.  The task force will then forward the results of its vote to President Gardner to use in connection with his consultation with the consulting regents and his recommendation to the board at a meeting early in 1991, when the board plans to reduce the eight sites to two or three.  In voting on whether to forward the sites for further consideration by President Gardner, the task force will be aided by a number of reports from outside consultants with respect to the criteria applicable to narrowing the sites at this stage.  The professional staff of President Gardner will also offer its recommendations to assist the task force in its considerations.


e.  At a meeting in February or March of 1991 the board, including Regent Khachigian, is scheduled to vote to narrow the eight sites currently under consideration to two or three for more intensive further consideration.


f.  The current schedule calls for the board, including Regent Khachigian, to vote to choose a site for a new campus at its November 1991 meeting after considering environmental impact reports and additional detailed data on the sites remaining under consideration.

ANALYSIS


The Act prohibits a public official from making, participating in, or using her official position to influence a governmental decision in which she knows or has reason to know she has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of her immediate family or on, among other things: 



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  






Section 87103(a)-(e).


As a public official, Regent Khachigian may not participate in the campus site selection decisions if it is reasonably foreseeable that any of the decisions will have a material financial effect on any of her economic interests.  (Section 87103(a) through (e).)

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198.  The Act seeks to prevent more than actual conflicts of interest, it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra, at 823.)


If the Table Mountain site is selected, it is likely that rezoning will occur and will cause an increase in property values.  However, it is also likely that rezoning will occur even if the site is rejected as a new campus because of the existing development pressures.

Materiality


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  If the official's financial interest is directly involved in the decision, Regulation 18702.1 applies to determine materiality.  On the other hand, if the official's financial interest is indirectly affected by the decision, Regulations 18702.2 to 18702.6 apply to determine whether the effect of the decision is material.


Regulation 18706 deals specifically with financial interests in decisions affecting parent and subsidiary companies, and otherwise related business entities.  S&J, Oceanic, and Dole are all wholly-owned subsidiaries of Castle & Cooke.


Regulation 18706 provides that:



An official has a financial interest in a decision within the meaning of Government Code Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on a business entity which is a parent or subsidiary of, or is otherwise related to, a business entity in which the official has one of the interests defined in Government Code Section 87103(a), (c) or (d).


Regulation 18236 defines a "parent-subsidiary" relationship and an "otherwise related business entity" as follows:



(a)  Parent-subsidiary.  A parent-subsidiary relationship exists when one corporation directly or indirectly owns shares possessing more than 50 percent of the voting power of another corporation.


(b)  Otherwise related business entity.  Business entities, including corporations, partnerships, joint ventures and any other organizations and enterprises operated for profit, which do not have a parent-subsidiary relationship are otherwise related if any one of the following three tests is met:



(1)  One business entity has a controlling ownership interest in the other business entity.


(2)  There is shared management and control between the entities.  In determining whether there is shared management and control, consideration should be given to the following factors:



(A)  The same person or substantially the same person owns and manages the two entities;


(B)  There are common or commingled funds or assets;


(C)  The business entities share the use of the same offices or employees, or otherwise share activities, resources or personnel on a regular basis;


(D)  There is otherwise a regular and close working relationship between the entities; or




(3)  A controlling owner (50% or greater interest as a shareholder or as a general partner) in one entity also is a controlling owner in the other entity.


Pursuant to Regulation 18236(b)(3), S&J, Oceanic, and Dole are considered otherwise related business entities because Castle & Cooke is the controlling owner of all three subsidiaries/business entities.


Mr. Khachigian has an ongoing attorney-client relationship with Dole, a wholly-owned subsidiary of Castle & Cook.  Regent Khachigian's community property interest in the income received from Dole exceeded $250 in the past 12 months.  Castle & Cook has two subsidiaries, S&J and Oceanic, which own properties on the proposed campus sites.  Since Dole is both a subsidiary of Castle & Cooke and a source of income to Regent Khachigian, she may not participate in any decisions regarding the campus site selection if it is reasonably foreseeable that the decision will have a material financial effect on Castle & Cooke or on one of its wholly owned subsidiaries, S&J or Oceanic.


Regulation 18702.2 (copy enclosed) sets forth the criteria for determining whether an indirect financial effect on a business entity is material.  Since Castle & Cook is a Fortune 500 corporation, Regulation 18702.2(a) applies to determine whether the effect of the site selection decision is material as to Castle & Cooke, S&J or Oceanic.  Pursuant to this regulation, the effect of a decision is material as to a business entity in which an official has an economic interest if any of the following applies:



(a)  For any business entity listed on the New York Stock Exchange or the American Stock Exchange:



(1)  The decision will result in an increase or decrease to the gross revenues for a fiscal year of $250,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S. nonindustrial corporations, in which case the increase or decrease in gross revenues must be $1,000,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $100,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S. nonindustrial corporations, in which case the increase or decrease in expenditures must be $250,000 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $250,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S. nonindustrial corporations, in which case the increase or decrease in assets or liabilities must be $1,000,000 or more.


Thus, if it is reasonably foreseeable that a decision will have an effect of the foregoing nature and magnitude on either Castle & Cooke or any of its subsidiaries, Regent Khachigian may not participate in the deliberations and votes of the site selection task force.


I trust that this letter has answered your questions.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Jill R. Stecher







Counsel, Legal Division
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